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Gurvent Lopics. 

The death of Frederick R. Coudert re- 
moves a citizen of the highest character, a 
man of profound learning and a lawyer who 
had few peers. It has been well and truly 
said of him that “he exemplified in his 
personality many of the typically strong 
attributes of the modern French character — 
a comprehensive sense of diplomatic pro- 
priety, logical acuteness, the faculty of sys- 
tematizing and readily using the results of 
~-dy and observation, literary finish and 
| onal tact and charm.” Although of 
\.ach extraction, no man was more truly 
an American in sympathies and sentiments 
than Frederick R. Coudert. 
in the legal profession was by no means con- 
fined to city, State or nation. His excep- 
tional talents enabled him to represent this 
country with signal ability before numerous 
international tribunals. On a number of 
important occasions, the last being the 
Venezuelan arbitration, which closed in 1808, 
he sustained the interests of this government 
with distinguished ability and eminent suc- 
cess. 
to the bench of the United States Supreme 
Court, made by President Cleveland, and 
also refused more than one important foreign 
diplomatic post, preferring to devote all his 
time and energies to his private practice. In 
the city of New York, where most of his 
busy life was passed, he was frequently hon- 
ored, the most notable event, perhaps, being 
his election to thé-presfadency of the Associa- 


tion of the Bar of the City of New York. 
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His reputation | 


He declined a tender of appointment) 


Socially Mr. Coudert was a most charming 
man. Gifted with many graces, the most 
notable among them was his invariable cour- 
tesy, a quality that is said to be an attribute 
of true greatness. Mr. Coudert possessed it 
to an extraordinary degree. His memory 
will long be cherished, and his life held up 
as an inspiration to future generations of 
lawyers and citizens the world over. 


There is a merry war on in New York over 
the possession of the seat on the bench of the 
Court of Special Sessions, made vacant by the 
expiration of the term of office of Justice 
Thomas W. Fitzgerald, two men claiming 
the same seat. Appleton L. Clark’s certificate 
of appointment is signed by Seth Low, as 
mayor, while that of Justice Fitzgerald, to 
succeed himself, bears the signature of Mayor 
McClellan. Both have been sworn in. The 
term of office is ten years, and the annual 
salary $6,000. Mayor Low acted on a prece- 
dent established by Mayor Van Wyck, who 
on the morning of January I, 1902, when he 
retired from office, appointed Justice Patrick 
Keady to the same division of the Court of 
Special Sessions for the full term. At the 
time of the Keady appointment it was 
asserted that the vacancy in the court oc- 
curred at midnight of the old year, Igo1, 
whereas the term of office of the mayor, un- 
der the charter, is designated as running 
from noon on January first to noon of the 
January first two years later. Under the 
charter Mayor Van Wyck held that he was 
mayor for twelve hours after the vacancy 
occurred in the court, and that he had the 
|power to make the appointment under those 
‘circumstances. Justice Keady has held office 
since without question. When Mayor Low 
came to make the appointment to succeed 
Justice Fitzgerald’s term, which concededly 
\expired on December 31, 1903, he intended 
‘to follow exactly the precedent set by Mayor 
/Van Wyck, but acting on the advice of his 
corporation counsel, George L. Rives, Mr. 
,Low made the appointment three days be- 
‘fore the vacancy actually occurred, although 
‘designating the appointment as being made 
to fill a vacancy “ about to occur,” and which 
would occur, as he figured it, during the 


























2 THE ALBANY LAW JOURNAL. 

= = . 
term of his office. From the advice given by| have been excluded. “It is undoubtedly 2 
Corporation Counsel Rives, it is evident that/ true,” says the opinion, which is by Judge} °° 
both he and his successor were considering| O’Brien, “that in an action to recover dam- am 
the interpretation of a section of the State) ages for personal injuries, the evidence of - 
Constitution, which Mr. Delaney, the new! experts as to future consequences which are but 
corporation counsel, believes renders the| expected to follow the injury are competent, = 
appointment of Mr. Clark improper. This is| but to authorize such evidence, however, the 
the point that will be raised by Justice Fitz-| apprehended consequences must be such as, 
gerald in litigation that is bound to come over|in the ordinary course of nature, are reason- § °" 
his appointment. Section 3 of article XII of| ably certain to ensue. Consequences which § ™® 
the State Constitution expressly states that|are contingent, speculative, or merely possi- § “© 
all city officers’ terms of office shall expire at| ble, are not proper to be considered in esti- vol 
the close of odd-numbered years; therefore,| mating the damages, and may not be proved. § PS 
at midnight on December thirty-first of such| We think this rule of evidence was violated f °° 
years. The revised city charter states in sec-| in this case, since the learned trial judge per- had 
tion 94 of chapter 4 that the term of office of mitted to stand, for the consideration of the and 
the mayor shall be from noon on January jury, evidence which was speculative and con- § ™ ' 
first after his election, and shall run for two jectural. Indeed, the medical experts in the this 
years. This, being opposed to the section of| case, upon the examination of the plaintiff's é 
the Constitution, is, of course, held by Justice) counsel, were permitted to state numerous § 
Fitzgerald and by the mayor’s legal advisers things which might result as a consequence § ‘€” 
to be unconstitutional. If this point is upheld) of this injury.” in | 
by the courts, the effect will be to decide that | ———e bui 
the term of the mayor expires at midnight on) intr 
December thirty-first, and that the mayor has. In answering certain criticisms as to the has 





no power to appoint any one to fill a vacancy| location of the law library in the capitol 
which will be created either after he retires building in this city, and the amount of space 
from office, or simultaneously with such re-| allotted to it, State Librarian Dewey empha- 
tirement. On this point Justice Fitzgerald! sizes the great need of a new library building. 
and Mayor McClellan will rest their case. | ‘We are, he says, repeating the great blunder 
Mr. Rives no doubt feared this section of the| made by the Library of Congress and most 
Constitution, and advised Mayor Low to/| Other large collections, in waiting too long. 
make the appointment in futuro, for, if the| Administration already costs the State more 
mayor’s term is held to expire at midnight,| because of the inconvenience due to the lack 
he would be without authority to make any| Of room, and this waste necessarily grows 
appointment during the forenoon of the greater each year. He says: “A new book 
following day, whereas a future appointment | is published every five minutes, and those we 
might be held legal, the vacancy occurring | receive take a lineal mile of new shelving 
during the “psychic moment” between the| yearly. The State library is already famous 
incoming and outgoing administrations. for packing much in little space, but we are 
shut in by granite walls. We have already 
‘filled cellar and attic, occupying five book 
stories above what was the ceiling, beyond 
which there were no stairs or elevators. The 
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On the trial of the action brought by Flor- 





ence Briggs against the New York Central 
Railroad Company, for damages caused by 
injuries sustained in a collision between New 
York Central belt line trains in the city of 
Buffalo, expert physicians testified that her 
injuries were such that several of her internal 
organs might be affected, and, in the end, 
permanently. Such evidence, the Court of 
Appeals, decides, was speculative and should 
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stream of new books coming in is an irre- Boer 


sistible force, which has met the immovable 
body of our space limitation. We have 
already over 150,000 inaccessible volumes 
stored in the McCredie malt house, across the 
viaduct. Some of.our important work has 
grown more than 3,000 per cent since we 














moved into this space. Over half our entire 
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floor space is made land, taken from cor- 
ridors or created by mezzanines. No possible 
solution will be satisfactory till we get a new 
building. We are forced for the present to 
adopt the ieast objectionable method. In the 
law library we cannot withdraw little used 
books. Sets must be kept complete, for no 
one knows which volume a lawyer will de- 
mand next. The library would be ruined if 
we stopped buying new books, for the last 
volume must go on the shelves as soon as 
possible. At any cost we must have shelf 
room for law books. Lawyers have always 
had first claim on privileges and facilities, 
and the fame of our law library as the best 
in the country insures that we shall continue 
this liberal policy toward the profession.” 
There is much reason for the librarian’s 
criticism, if criticism it can be called. For 
ten years past he has warned the legislature 
in his annual reports of the danger. A new! 


building is urgently needed. Bills have been. 





introduced on several occasions, but nothing 
has been done. Plans, condemnation of) 
land, clearing of site and completion of build-| 
ing ready for occupancy will take from four| 
to five years at least. 
ought to be done by the legislature at its 
present session. 





According to a decision rendered by Judge 
Joseph, in the Seventh District Municipal 
Court of Manhattan, ina suit brought by Cath-| 


erine White, any person who finds in a store or | 
other similar place an article which has been 
misplaced or lost is entitled to keep it if the 
real owner cannot be found, instead of being 
required to leave it on the premises where it! 
is picked up, as has been customary in the| 


past. Miss White, while shopping in the 


defendant’s store, found on a counter a small | 


package which contained two jewelled pins 


valued at $225. She took it to the “lost and_| 
found department,” saying that she wished 


| claiming it is lost property. 
+ a ' : 
has left it intentionally or unintentionally, 


A few days afterward Miss White went 
to the superintendent and demanded the 
package. Her demand being again refused, 
she took the matter to a police court, where 
she was told that she must bring a civil action 
for the recovery of the articles. In the course 
of his decision, Judge Joseph said: 

“T cannot see any sound reason why 
the custody of the property should not be 
restored to the plaintiff. The defendant 
has no title to it and has not been vested 
with any rights over it except such as he 
acquired by the fact that it was found in 
his store, the fact of which finding was 
communicated to him by the plaintiff. This 
imposes no duty or obligation upon him 
for the benefit of the true owner. It can- 
not be said that property found on a counter 
is, as a matter of law, misplaced property, 
whereas if it was found upon the floor it 
would be lost property. Property may be 
lost just as actually and effectively in the one 
place as in the other. I do not wish to be 
understood that I hold that anybody coming 
into a store and seeing a package upon the 
counter, and which is not in the immediate 


Something definite|\possession and control of someone claiming 


ownership thereto, may walk off with it, 


If it has been 
temporarily placed there by the owner, who 


from forgetfulness or oversight, the store- 
keeper would have the right, I think, to in- 
sist upon the custody of it being left with 
him, as against anybody trying to take if 
away. But where a person takes possession 
of property which he finds, whether in a 
store or elsewhere, of which there is no 
known owner, and he takes it simply as vol- 
untary bailee for the true owner, if he should 
appear, he has a right to that possession as 
against everybody, including the person on 
whose premises the property may be found.” 
a 
A manufacturer who, without giving notice of its 


to leave her name and address in case the! dangerous character, supplies to another a machine 
owner of the property should return. The which at the time of delivery he knows to be immi- 
superintendent of the store, after being ently dangerous to the life or limbs of any one 
permitted to examine the package, refused to | “Sing it for the purpose for which it is intended, is 


: . ‘ | held, i ees Threshing Machine Co. 
give it back to the finder and inserted vel even o yey on zi ay R a —- he Hehie 
advertisement in a New York newspaper to an employe of the vendee who sustains injury 


for the purpose of discovering the owner.| from its dangerous condition. 
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THE LIABILITY OF SUBSCRIBERS ON 
STOCK SUBSCRIPTIONS. 

The liability of a subscriber on his subscription to 
the stock of a corporation is governed in general by 
the common rules of the law of contract. It is only 
the peculiar application of those rules that makes 
the subject of this paper of any distinct interest, or 
this discussion of any value. The relation of the 
subscriber to the corporate stock and the corpora- 
tion being a contractual one, it may, at the common 
law, be created by either an oral or a written con- 
tract (Manchester St. R. Co. v. Williams, 52 Atl. 
461; Park Bldg. Assn. v. Barnes, 39 Neb. 834, 58 
N. W. 440; Anderson v. Scott, 70 N. H. 534, 49 Atl. 
568; Bullock v. Turnpike Co., 85 Ky. 184, 3 S. W. 
129; Colfax Hotel Co. v. Lyon, 69 Iowa, 683, 29 
N. W. 780; Webb v. Railroad Co., 77 Md. 92. 26 
Atl. 113). 


It is true, indeed, that usually such contracts are 
evidenced by a writing, but such form of contract 
is adopted merely for the convenience of the parties 
or in obedience to some local statutory regulation. 
Where, of course, the charter of the corporation or a 
statute requires the subscription contract to be in 
writing, or requires a particular form of writing, 
an oral contract of subscription or a written 
one not in the proper form, will not be enforced 
(Vreeland v. New Jersey Stone Co., 29 N. J. E. 188; 
Carlisle v. Railroad Co., 27 Mich. 315). 


The authorities are agreed that a subscription to 
the stock of a corporation not in existence, but to 
be formed, is binding upon the subscriber in favor 
of the corporation upon the proper formation of the 
corporation, and such a subscription is enforceable 
by the corporation in an action in the corporate 
name as a contract made for its benefit (Kimmons v. 
Wilson, 8 W. Va. 584; Branch v. Augusta Glass 
Works, 95 Ga. 573, 23 S. E. 128; Penobscot R. Co. 
v. Dummer, 40 Me. 172, 63 Am. Dec. 654; Melvin v. 
Hoitt, 52 N. H. 61; Sedalai, etc., R. Co. v. Wilkerson, 
83 Mo. 235; Marysville Electric Light Co. v. John- 
son, 93 Cal. 538, 29 Pac. 126, 27 Am. St. Rep. 215; 
Danbury, etc., R. Co. v. Wilson, 22 Conn. 435). 

A subscription prior to the organization of a 
corporation is of a double character, which was very 
clearly stated by the Supreme Court of Minnesota 
in a comparatively recent case: “First. It is a con- 
tract between the subscribers themselves to become 
stockholders without further act on their part im- 
mediately upon the formation of the corporation. 
As such a contract it is binding and irrevocable 
from the date of the subscription (at least in the 
absence of fraud or mistake), unless cancelled by 
consent of all the subscribers before acceptance by 
the corporation. Second. It is also in the nature 
of a continuing offer to the proposed corporation, 
which, upon acceptance, becomes as to each sub- 
scriber a contract between him and the corporation 
(Minneapolis Threshing Machine Co. v. Davis, 40 


Minn. 110, 41 N. W. 1026, 12 Am. St. Rep. 7o1, 3 L. 
R. A. 796). 

As explanatory of the nature of the business of 
an intended corporation, and as an inducement to the 
making of the contract of subscription, the prospec- 
tus goes forward as a ‘representation to subscribers 
on behalf of the corporation when the organization 
shall have been perfected. Where a prospectus re- 
cites that the corporation is organized for a particu- 
lar purpose, that this shall be the actual purpose of 
the perfected corporation is a material term or con- 
dition of the subscription contract. The nature of 
the “thing” acquired is determined by the business, 
or the phase of the general business in which the 
corporation engages. A material departure by a cor- 
poration from the purposes set forth in its prospectus 
so varies the contract of the subscriber as to have 
the effect to release him from liability thereon un- 
iess, of course, he consents to such change (Stern v. 
McKee, 75 N. Y. Supp. 157, 70 App. Div. 142; Marys- 
ville, etc., Co. v. Johnson, 109 Cal. 192, 41 Pac. 1016; 
Dorris v. Sweeney, 60 N. Y 463; Supervisors v. 
Mississippi, etc. R. Co, 21 Tll. 338; West End 
Real Estate Co. v. Nash, 51 W. Va. 341, 41 S. E 
182: Troy, etc., R. Co. v. Kerr, 17 Barb. 581). 

It can make no difference in the subscriber’s 
hability that the change in the character of the busi- 
ness of the corporation has received the sanction of 
the legislature of the State under whose laws the 
cerporation is organized. The subscriber is bound 
cnly when the corporation pursues that business 
upon the faith of which the subscription was made 
(Troy, etc., R. Co. v. Kerr, 17 Barb. [Ky.] 581). 

Likewise, it is a good defense to a call on sub- 
scribers that the funds sought to be derived from 
such call are intended to be used for a purpose not 
contemplated by the corporate charter (Bank of 
China v. Morse, 61 N. Y. Supp. 268, 44 App. Div. 
435). 

But the mere expression of a solicitor of sub- 
scriptions of an opinion of what the corporation 
intends to do will not, if honestly made, release the 
subscriber, if the corporation pursues a different 
course, or engages in a different business (Shattuck 
v. Robbins, 68 N. H. 565, 44 Atl. 694). 

Nor will a subscriber be released from liability on 
his subscription merely because the corporation, after 
its organization for a legal and proper purpose, has 
been guilty of ultra vires acts (Smith v. Tallahassee, 
etc., Co., 30 Ala. 650; Steinmetz v. Versailles, etc., 
Co., 57 Ind. 457; Hards v. Platte, etc., Co., 46 Neb. 
709, 65 N. W. 781; Hannibal, etc., Co. v. Menefee, 2 
Mo. 547; Cartwright v. Deeds, 37 Ia. 503; Chetlain 
v. Republic Life Ins. Co., 86 Ill. 220), or that it ha: 
engaged, and continues to engage, in illegal pro 
jects (United States Vinegar Co. v. Foehrenbach, 
148 N. Y. 58, 42 N. E. 402; United States Vinegar 
Co. v. Schlegel, 143 N. Y. 537, 38 N. E. 729). 

Thus, in the cases last cited, where the corporation 
was organized for the purpose of buying, selling and 





dealing in vinegar, it was held no defense to aa 
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action on a subscription to the stock that the corpora- 
tion afterward attempted to control the market of | 
that commodity, thereby endangering its franchise. 
Only the State can complain iri such a case. | 

So, the false statement in the prospectus, that all | 
of the funds that shall be received from the sale of | 
the corporate stock are to be used in the business for | 
which the corporation is created, and to effect the} 
purposes so set forth therein, is equally effective to | 
release the subscriber: as where a portion of the | 
proceeds of such sales is secretly retained by the 
promoters (West End Real Estate Co. v. Nash, 51 
W. Va. 341, 41 S. E. 482; West End Real Estate Co. 
vy. Claiborne, 34 S. E. 900). Where there has been 
such a breach, the subscriber is bound upon his 
subscription only when he has deliberately, with a 
full knowledge of all the facts, confirmed and ratified 
the same (West End Real Estate Co. v. Nash, 
supra). 

A subscription to the stock of a corporation whose 
organization has not been perfected, may be said to 
be made upon the faith of a corporation being cre- 
ated that in every respect conforms to the provisions 
of the law of its being, that is, a de jure corporation. 
It is true that except so far as the State is concerned, 
a de facto existence is in every respect equal to a 
de jure existence: but it is manifestly unjust to com- 
pel the subscriber to accept and pay for stock in a 
corporation that holds and enjoys its franchise 
merely because of the neglect of the law officers 
properly to discharge their official duties or at the 
pleasure of the State, whereas the contract impliedly 
calls for valid stock, the stock of a corporation to 
be a perfect body in contemplation of law, existing 
as of right (Williams v. Citizens Enterprise Co., 153 
Ind. 425, 55 N. E. 425; Shich v. Citizens Enterprise 
Co., 15 Ind. App. 320, 44 N. E. 48). 

The contract of the subscriber is to pay the par 
value of the stock for which he subscribes, where 
no particular value is named, and by the payment of 
this value only will he discharge his liability to the 
corporation on his contract of subscription. The 
market value of the stock has nothing to do with 
the measure of the subscriber’s jiability where such 
value may be less than the par value (Dean v. Bald- 
win, 99 Ill. App. 582). Any agreement between the 
corporation and the subscriber whereby the sub- 
scriber is to receive his stock as fully paid upon the 
payment therefor of a less sum than the par value 
may estop the corporation to demand a greater sum 
or to demand the par value of such stock, and the 
subscriber will not be liable cn a call in excess of 
such percentage of the par value (Scovill v. Thaver, 
105 U. S. 143, 26 L. Ed. 968; Drury v. Cross, 7 Wall. 
299, 8 L. Ed. 134; Bruner v. Brown, 139 Ind. 600, 38 
N. E. 318). But such an agreement cannot affect 
the rights of creditors. As to them only the pay- 
ment of the par value of his subscription will release 
the subscriber from liability thereon, and if the cor- 
poration become insolvent and the unpaid subscrip- 
tion be necessary to satisfy the claims of creditors 








the subscriber may be required to pay in such un- 


paid remainder (Bruner v. Brown, 139 Ind. 600, 38 
N. E. 318; Turner v. Alabama Mining & Mnfg. Co., 
25 Ill. App. 144; In re Glen Iron Works, 17 Fed. 
324; Northrop v. Bushnell, 38 Conn. 498; Slee v. 
Brown, 19 Johns. 456, 10 Am. Dec. 273; Kehlor v. 
Lademann, 11 Mo. App. 550; Leucke v. Tredway, 45 
Mo. App. 507; Dean v. Baldwin, 99 Ill. App. 582; 
Braddock Electric R. Co. v. Bily, 11 Pa. Super. Ct. 
144). 

A subscription, however, may be paid either in 
money or in money’s worth. And statutes requiring 
payment in full of stock subscribed for, it is gen- 
erally held, do not require payment in cash, and 
such a construction will not be given them unless 
required by express language or by necessary impli- 
cation (Coffin v. Ransdell, 110 Ind. 417, 16 Am. & 
Eng. Corp. Cas. 432; New Haven Nail Co. v. Linden 
Spring Co., 142 Mass. 348, 13 Am. & Eng. Corp. Cas. 
71; Frenkel v. Hudson, 82 Ala. 158; Searight v. 
Payne, 6 Lea, 283; Brant v. Ehlen, 59 Md. 1; San- 
ger v. Upton, 91 U. S. 56; Choteau v. Dean, 7 Mo. 
App. 210; Reichwald v. Commercial Hotel Co., 106 
Ill. 439). It is only a useless formality to require 
a subscriber to pay his subscripticn in cash, and 
then to have the corporation turn his cash payment 
back for property that the corporation may desire 
to purchase. It cannot be better, and certainly 1¢ is 
less practicable, to require such a roundabout pro- 
cess. Some of the older American cases, however, 
incline to the contrary doctrine, requiring the pay- 
ment of a subscription to be made in cash (see 
Henry v. Vermillion, etc., R. Co. 17 Ohio, 187; 
Crocker v. Crane, 21 Wend. 211, 34 Am. Dec. 187). 
Where, however, the statute requires that a certain 
amount of the stock shall have been subscribed for 
as a condition to the issuing of a certificate of in- 
corporation, subscriptions made upon the condition 
of their heing paid in property are not legal svb- 
scriptions within the meaning and requirement otf 
such a statute (Oldtown, etc., R. Co. v. Veazie, 39 
Me. 571; Troy, etc., R. Co. v. Newton, 74 Mass. 506; 
California, etc., Co. v. Russell, 26 Pac. 105: Oska- 
leosa v. Parkhurst, 54 Iowa, 357). 

The limitation upon the right of a corporation to 
receive property instead of money upon subscrip- 
tions to its stock is that only such property may be 
received as it may lawfully purchase, that is, only 
such property as is suitable to the purposes for 
which the corporation was organized (Edwards v. 
Bringier, etc., Co., 27 La. Ann. 118; Carr v. LeFever, 
27 Pa. St. 413; Brant v. Ehlen, 59 Md. 1; Coffin v. 
Ransdell, 110 Ind. 417, 11 N. E. 20; Clark v. Farm- 
ington, 11 Wis. 306). 

As was said by the Missouri court: “ Payment of 
stock subscriptions need not be in cash, but may be 
in whatever, considering the situation of the cor- 
poration, represents to that corporation a fair, just, 
lawful and needed equivalent for the money sub- 
scribed ” (Liebke v. Knapp, 79 Mo. 22). 

Although the corporation may receive either cash 
or property in payment of subscriptions to its stock, 
it is within the power of the corporation, it need 
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hardly be said, to require all subscriptions to be paid 
in cash, and a contract that is silent as to the 
method or medium of payment does not entitle the 
subscriber to the right to pay his subscription in 
property or anything other than money (Boot & 
Shoe Co. v. Hoit, 56 N. H. 548; Stoddard v She- 
tucket Foundry Co., 34 Conn. 542). 

The foregoing rules apply also to labor or per- 
sonal services (Kobogum v. Jackson, 76 Mich. 498, 
43 N. W. 602; see Cook on Stocks, Stockholders & 
Corp. Law, sec. 17). 

While it is a fraud upon the other subscribers and 
upon the creditors of the corporation to receive 
property or services in payment of stock subscrip- 
tions at an intentional overvaluation, it is not 
enough to impeach this very large class of trans- 
actions that such property or services were received 
at an overvaluation, owing merely to an error of 
judgment on the part of those acting for the cor- 
poration (Gamble v. Queens Co. Water Co., 123 
N. Y. 91, 25 N. E. 201; Douglass v. Ireland, 73 N. Y. 
160; Coit v. Amalgamating Co., 119 U. S. 343, 7 Sup. 
Ct. 231, 1 Cummings Cas. on Priv. Corp. 847; see 
Cook on Stock, Stockholders & Corp. Law, sec. 423). 

Nor can the corporation complain that property 
delivered to and received by it from the subscriber 
in payment of his subscription is an insufficient con- 
sideration therefor, and in the absence of fraud and 
deceit on the part of the subscriber inducing the 
acceptance of such property, no action can be main- 
tained for the deficiency (Gillen v. Sawyer, 93 Me. 
151, 44 Atl. 677). 

The proportion that one’s subscription bears to 
the whole capital stock of a corporation is a material 
consideration to the subscriber — it may be the con- 
sideration of the “controlling interest.” At any 
rate it is the measure of his control and direction of 
the policy and affairs of the corporation. Where, 
therefore, there has been an increase in the amount 
of the capital stock without the consent of the sub- 
scriber, as by the action of the board of directors, 
the subscriber is released on his contract of sub- 
scription. To increase the amount of the stock 
without the consent of the subscriber would have 
the effect to make him a member of a corporation or 
association in which he never consented to become 
such, and to change his relative influence and profit 
in the corporate business (Railway Co. v. Allerton, 
18 Wall. 233; Newport Cotton Mill Co. v. Mims, 103 
Tenn. 465; Land Co. v. Jernegan, 126 Mass. 155; 
Merrill v. Gamble, 46 Ia. 615). 

So, also, will the subscriber be released if there 
has been a reduction in the amount of the capital 
stock without his consent (Oldtown, etc., Ry. Co. v. 
Veazie, 39 Me. 571), but where, afterward, with 
knowledge of the facts, the subscriber participates 
in the meetirigs and corporate elections he will be 
estopped to deny his liability on his subscription 
(Bedford R. Co. v. Bowser, 48 Pa. St. 29). 

But it no defense to an action on a subscription 
that the promoters have procured subscriptions for 
more than the authorized capital stock, unless such 








excess has entered into tHe capital stock, or the 
subscription sued upon was a part of such excess 
(Shick v. Citizens Enterprise Co., 15 Ind. App. 320, 
44 N. E. 48; Oler v. Baltimore, etc., R. Co., 41 Md. 
583). 

Nor, it has been held, can the fact that the corpora- 
tion has issued shares in excess of its authorized 
capital affect the liability of one who subscribed be- 
fore the unlawful issue of the stock (Cartwright v. 
Dickinson, 88 Tenn. 476, 12 S. W. 1030, 17 Am. St. 
Rep. 910, 7 L. R. A. 706). 

As a corporation has no authority to issue more 
than the amount of stock authorized by its certificate 
of incorporation or its charter, any amount in ex- 
cess thereof would be void, and a subscriber would 
not, therefore, be liable upon his subscription for 
such stock (Clark v. Turner, 73 Ga. 1; Oler v. Bal- 
timore, etc., R. C., 41 Md. 583). 


Guienpa Burke SLAYMAKER. 
Anderson, Ind., October, 1903. 


a 
COPY OF A COMMUNICATION 


Sent DECEMBER 21, 1903, TO THE COMMISSION ON 
THE Law’s Detay, Etc., By Justices CHARLES 
H. Truax anp Puitie H. Duero. 


To the Commission on the Law's Delay, Etc.: 


Dear Srrs.— Noting in the public press a state- 
ment that your commission had arranged for a 
conference with a committee of the Bar Associa- 
tion on Tuesday last, and inferring from this and 
some information conveyed to us as coming from 
the counsel of your commission that you will not 
invite further verbal expression of opinion or sug- 
gestion from justices of the Supreme Court, but 
will let the verbal expression of judicial suggestion 
test with such as you have already received, we 
write these few lines, preferring thus to present 
what we desire to convey, rather than to intrude 
upon the arrangements which you have made or 
contemplate making as to future hearings. We 
understand that the commission is not unwilling 
to receive suggestions from the judiciary in re- 
spect to methods by which relief from the delay in 
the administration of justice can be obtained. 

Before presenting suggestions it is probably well 
to have clearly in mind the condition of affairs in 
regard to litigation in the First Department of the 
Supreme Court. 

We understand it to be by no means so deplora- 
ble as has been, at times, represented. It seems 
that the general calendar of jury cases, i. ¢., the 
cases as to the trial of which complaint of delay 
exists, on 

January 1, 
October 1, 
October 1, 
October 1, 


1896, 
1898, 
igoo, 
1902, 


had upon 
had upon 
had upon 
had upon 


it 7,000 cases; 
it 7,200 cases; 
it 7,500 cases; 
it 8,500 cases. 


As at these particular dates new calendars were 
made up and only cases were placed thereon for 
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which new notes of issue had been filed, stale cases | 


pare the number of cases upon the calendars with | 
the number upon the calendar to-day. 

On January 1, 1903, the old calendar (not newly | 
made up) had upon it 8,970 cases, and on January | 
1, 1904, this calendar will have upon it 9,763 cases. 
The notes of issue for all cases that will appear on | 
the calendar then have already been filed. 


Now, as at the- making up of each new calendar 
in the past there has been an elimination from the 
old calendar of many cases, there would, if a new 
calendar were made up January 1, 1904 (upon the 
same ratio of elimination as prevailed between the 
former respective old and new calendars), be an 
elimination of about 1,450 cases, thus leaving the 
general calendar, if newly made up, as of January 
I, 1904, with 8,313 cases upon it—that is to say, 
in round figures, nearly 200 cases less than were 
on the calendar on October 1, 1902. 


In support of the statement as to elimination, | 
we refer to the fact that 2,909 cases were eliminated | 
from the list upon the old calendar on October I, | 
1898, when the new calendar was made up. The) 
old calendar had been made up from January 1, 
1896, to October, 1898. October 1, 1900, the new | 
calendar showed an elimination from the list on| 
the old, which had run from October 1, 1808, of | 
1,860 cases. October 1, 1902, the new calendar 
showed an elimination from the list of the old, | 
which had run from October 1900, of 2,168 cases. | 

From January 1 to December 1, 1903, in the} 
First Department there have been tried 1,239 de- | 
fended jury cases, of which number 216 were short | 
causes, etc., leaving 1,023 trials from the general | 
calendar. Thirty-four per cent. of the 1,023 were 
Metropolitan Railway cases. 

Out of 4,215 notes of issue filed for Trial Term 
this year 686 were railroad cases—i. e¢., 16.2 per 
cent. 


Mr. Lyon, the clerk of the Trial Part, informs 
us that heretofore the percentage of railroad cases 
upon the calendar was 20 per cent., and back of 
that 23 per cent., the higher number being the 
proportion on the calendar about three or four 
years ago. Thus we see that the railroad accident 
cases are diminishing in number. And as these 
cases are those which are nearly twice as likelv 
to go to trial as the others upon the calendar, and 
have fallen off 7 per cent. (i. ¢., almost one-third 
in amount), an advance was possible upon the cal- 
endar. While but one-sixth of the calendar is of 
railroad accident cases, over one-third of the trials 
is of these cases. 

Of course, it is not difficult to understand how 
it is that this class of cases is falling off. The gen- 
eral public and the railroad employes have learned 
through experience, and are learning, of the 
dangers incident to electric traction and the ways 
of avoidance, and as this education progresses the 
number of the cases diminishes. 











In regard to the disposition of cases in the equity 


_ being dropped, it would be misleading to com-| branch of the court, there is no just cause for com- 


plaint, as causes upon the equity calendar are now 
reached for trial within two or three months. 


It has appeared to us that in order to render the 


|administration of justice more speedy three ways 
| may be resorted to: 


I. The work may be diminished. 

II. The method of procedure may be improved. 

III. The force employed in the administration 
may be increased. 

The first it seems would be furthered by: 

(1) The passage of a Workmen’s Compensation 
Act somewhat similar to that passed in England in 
1897. 

(2) A reduction in the number of appealable 
matters. 

(3) An increase in costs so as to make them 
more nearly compensatory to the successful litigant 
for the expense of the litigation; for example, per- 
mitting an allowance (to be fixed by a justice of 
the court) of the expense of one expert witness to 
be taxed against the unsuccessful party. 

(4) The allowance of costs for separate issues 
(as in England). 

(5) The allowance of no costs, or less costs than 
otherwise, in the Supreme Court, unless otherwise 
ordered by the trial justice, in cases where the 
action could have been brought in the Municipal 
Court. (See Order 45.) 

(6) The grant of power to the Supreme Court 
to remit causes which, in the opinion of the trial 
justice, are not fit for the Supreme Court to any 
local court (the word “fit” being understood to 


| be used as it is used in the English rules, and not 


in an offensive sense), and by allowing actions to 
be remitted that could have been brought in a local 
court. (See County Courts Act of England, 1888, 
sec. 64.) 

(7) A provision for conciliation courts to take 
cognizance of specified minor cases wherein there 
might be a waiver by consent of a jury trial, and 
no appeal, unless over $50 was involved, and then 
only upon leave of a Municipal Court justice, thus 
reducing the work of the Municipal Court and 
tending to invite litigants not to seek the City Court 
or the Supreme Court. 

(8) A provision abolishing two of the three trials 
in ejectment cases. 


(9) The grant to our Appellate Divisions of like 
powers and duties as to amendment and otherwise 
as the trial courts have, together with full dis- 
cretionary power to receive further evidence upon 
questions of fact, such evidence to be either by 
oral examination in court, by affidavit, or by 
deposition taken before an examiner or commis- 
sioner; and by granting these divisions power to 
draw inferences of fact and to give any judgment 
and make any order which ought to have been 
made, and to make such further or other order as 
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the case may require. (See Order 58, r. 4, and 
Order 39, r. la.) 

By such a provision the present necessity of 
ordering new trials upon a reversal can be avoided 
in many instances, and the number of appeals will 
be reduced, as technical objections will lose much 


of their present efficiency. 
The second would be furthered by: 


(1) Simplifying procedure through a revision of 
the Code, making the Code provisions more gen- 
eral than they now are and giving to the justices 
the making of rules for all details of practice. 

(2) Allowing the clerk, under appropriate rules, 
to call all calendars and to distribute the cases, with 
a right of appeal from the clerk’s decision forth- 
with to the justice at Special Term, Part II. 

(3) Allowing but three or four peremptory chal- 
lenges in civil actions, except by leave of court. 

(4) Abolishing demurrer (none are allowed under 
the English procedure). A motion before trial can 
be made to take the place of a demurrer (see Order 
25). The delay incident to a trial of an issue of 
law will thus be saved. 

(5) Requiring admissions of fact or documents 
under penalty of payment of costs, in the discre- 
tion of the court, for the expense of proving the 
matter not admitted. (Order 32.) 


(6) Amending the Code provisions as to man- 
damus, prohibition and certiorari, etc. At a meet- 
ing of the New York State Bar Association in 
1896, we believe, Mr. Austin Abbott or Mr. Fiero 
suggested amendments reducing eighty-two sec- 
tions on these subjects to twenty. 

(7) Referring divorce defaults as formerly. Up 
to the time of the Flack divorce case they were 
referred, and no substantial or general complaint 
was heard. A slight judicial hysteria incident to 
the Flack case caused the practice to be changed, 
so that such cases were required to be heard in 
court. There is no need of it. If the fact of 
service be carefully inquired into by the court, and 
the court reads the evidence before the entry of 
- judgment, and if the judgment is entered only by 
the court, the protective provision will be ample. 

(8) Inserting in the Code of Civil Procedure a 
provision requiring papers mentioned in the plead- 
ings to be annexed or filed, as substitutes for ap- 
plications for discovery, and requiring sworn de- 
nials to put in issue the existence of a written 
instrument, even though the complaint in the case 
is unverified. (Provisions similar to these are to 
be found in the codes of twenty States.) 

(9) Providing for a special case, as in the English 
practice. (Order 34, rule 2.) 

(10) Enlarging the right to amend pleadings and 
removing technical objections to amendments, and 
allowing a justice to suggest or make amend- 
ments at a trial. (Order 28, rule 11.) 

(11) Simplifying our provisions for discovery, 
inspections and examinations before trial. (See 


Order 31, Order 37.) Our provisions are too pre- 





cise. Motions to vacate orders for examination 
before trial are frequent, and very many are based 
upon some such ground as that an address required 
to be statc?, though otherwise unimportant, was 
omitted. 

(12) Allowing costs, in the discretion of the court, 
against a party for not having admitted that which, 
in the opinion of the court, he ought to have ad- 
mitted. (Order 21.) 

(13) Allowing the court, on the application of 
either party, to order the attendance, for cross- 
examination, of a person making an affidavit to be 
used upon a motion. (Order 38.) 

(14) Requiring, in certain cases in actions for 
libel or slander, a specification of matters as to 
which evidence is intended to be given in mitiga- 
tion. (Order 36, rule 37.) 

(15) Providing that where both parties agree 
that a judge of any court named in a signed memo- 
randum shall have jurisdiction to try such action 
he shall have such jurisdiction. (See English 
County Courts Act, 1888.) 

(16) Providing that a submission to arbitration, 
unless a contrary intention is expressed in the sub- 
mission, shall be irrevocable, except by leave of the 
court or a justice, and by revising the Code pro- 
visions in regard to arbitrations so that they will 
be in harmony with such a provision, and as may 
be deemed reasonable and likely to invite submis- 
sions to arbitration. 

(17) Providing for more specialization in judicial 
work than we now have, thus tending to greater 
accuracy and rapidity. 

(18) Providing for a permanent commission to 
be made up of a certain number of the justices of 
the Supreme Court, the presidents respectively of 
the New York State Bar Association, the Bar Asso- 
ciation of the City of New York, and the Bar Asso- 
ciation of Brooklyn, for the time being, whose duty 
it shall be to suggest annually to the Legislature 
such amendments to the Code of Civil Procedure 
as they shall deem proper. 

The orders referred to above are those in the 
English Annual Practice. 

The third would be furthered by: 


(1) The appointment of four or five commission- 
ers, to act for two years, in hearing cases with a 
jury. 

(2) An increase of two justices, but if no power 
to remit is obtained (as cases will be attracted 
from inferior courts when they can be quickly 
reached for trial in the Supreme Court) the increase 
should be three. 

‘Since January 1, 1896, when there was an in- 
crease of the court by three justices, the regular 
calendar has advanced about 1,300 cases, and as 
without much aid from up-State justices the pres- 
ent force has gained upon the calendar about 200 
cases since October 1, 1902, it seems that sufficient 
provision will be made by the increase and ap- 
pointment stated. 
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It must be borne in mind that the English sta- 
tistics, and probably our own, show that the busi- 
ness of the equity and law courts does not increase 
at a rate corresponding to the growth of wealth 
and population. 

It is, however, worth considering whether the 
appointment of masters or commissioners to aid 
in the disposition of work now done at chambers, 
and by way of referees and commissioners in con- 
demnation proceedings and other proceedings, 
would not be wise; if such officials were appointed 
and the matters which led to the dissatisfaction with 
masters in chancery prior to the Constitution of 
1846 were avoided, such work as we have referred 
to, might, and probably would, be more satisfac- 
torily and expeditiously performed than it is under 
the present system, and probably an increase in the 
justices would not be required. 

The provisions of the English orders as to sum- 
mons for direction and summary judgment we do 
not refer to, as we understand your commission 
has the matter suggested by them under 
consideration. 

We have in mind other improvements in our prac- 
tice and procedure than those we have indicated, 
but, as they would rather tend to aid than to expe- 
dite the administration of justice, there is no 
occasion to specify them. 

It seems to us that the jury trial is being to-day 
carried beyond the limits originally intended. By the 
Constitution of the United States, in a case involving 
$20, a jury trial may be demanded of right, and in 
the Constitution of the State of New York it is 
provided that “The trial by jury in all cases in 
which it has been heretofore used shall remain in- 
violate forever.” But a man can be deprived of 
his liberty without a jury trial for a misdemeanor 
and other minor causes, and for some causes even 
without a hearing. Parents can be deprived of 
their children, and property to any extent can be 
condemned without a jury trial, and many other 
matters which are of much more importance than 
the trial of questions involving a small amount of 
money can be disposed of without such a trial. 
Many of the causes which led to the existence of 
the jury system have disappeared, and many of 
the reasons which prompted so rigid an adherence 
to the system are no longer operative. It seems 
as though our statesmen, like Lycurgus, would 
mould the people to fit the Constitution instead of 
cutting the Constitution to fit the people. We do 
not desire to be understood as expressing opposi- 
tion to trial by jury in civil actions, but these trials 
should be had in reason and under fit circumstances. 

Up to about 1816 it was the law that jurors were 
at liberty to consider, in arriving at a verdict, any 
matter which had come to their knowledge, 
whether through the evidence upon the trial or in 
any other way, and it was deemed highly desirable 
that jurors should be of the vicinage, have acquain- 
ance with the parties, and know of the subject matter, 





while to-day the reverse is the case. If the juror 
is acquainted with the party he is challenged; if 
he is acquainted with the subject matter it ordi- 
narily prompts a challenge, and so far as his being 
permitted to take into account in his deliberations 
matters which may have ‘come to his knowledge 
aside from the evidence in the case, Lord Ellen- 
borough in 1816 settled the law so that he could 
consider no facts except matters of general knowl- 
edge and such matters as he had learned through 
the evidence and upon the trial. 


It seems to us that the time is about at hand 
when it would be well to take up the question of 
the codification of the substantive law of the State 
of New York. In Germany a codification of the 
German common law went into effect in 1900, and 
has proven very satisfaction. Japan has adopted 
it, we are informed, as a basis for its code of law. 
The German Code of Civil Procedure seems to 
have been prepared by scientists. It is well worth 
careful study, having but 1,048 sections, many of 
which indicate upon their face a most careful con- 
sideration of the subject matter. 

The statutory revision for our State has been 
practically completed, and has met with general 
approval by the bar, but this is only a step in the 
advance which should be made. 


The Statutory Revision Commission found that 
over 200 sections of the first nineteen chapters of 
the Code of Civil Procedure, including those bear- 
ing more directly on practice and excluding the 
provisions specially relating to the counties of New 
York and Kings, have been amended since 1877. 
The commissioners were not satisfied that a re- 
vision was needed. But it does not appear that 
the idea of expending the disposition of judicial 
work was in the mind of any of the commissioners, 
nor the undertaking of a code of the substantive 
law. Stability seems to have been the reason alone 
which prompted the conclusion that revision of the 
Code of Civil Procedure was not desirable. The 
opinion of the commission was not, we believe, at 
the time the opinion of the bar, and we feel justi- 
fied in suggesting that it is not now acquiesced in 
by the bench. 

Doubtless the old practitioner will be as conserva- 
tive as ever. He does not care to learn new rules, 
or to inform himself as to extensive changes in 
the law as he has learned it; but the scientific jurist 
knows that such deterrents must be given but slight 
consideration. We are of opinion that if the man 
or men can be found the time is at hand when 
codification is desirable. Such men as David Dud- 
ley Field, Judge Dillon, Judge Cooley and many 
others favored it, and many of the arguments made 
against it years ago then thought to be good are 
now generally known to have been bad. 


We beg to submit a word or two in conclusion 
in regard to a report which has obtained some cre- 
dence, to the effect that a justice of the Supreme 
Court of Judicature in England tries three or four 
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times as many cases as a justice of the Supreme 
Court of the First or Second Departments. 

We have looked into the matter of the relative 
trial work done by the justices referred to and can 
find no material difference, and if there be any, it 
does not appear to the discredit of the justices of 
our court. Misleading records have been published 
and wrong inferences drawn from them. 

Some statements, upon credible authority, said 
to have emanated from the rooms of your commis- 
sion, are quite unsupported by the facts as ascer- 
tained by us, namely, those to the effect that the 
English High Court justices tried and determined 
twice as many cases as were tried in the same time 
by the justices of the First and Second Depart- 
ments, and that to try less than one-half the law 
and equity cases tried by the High Court we have 
had the services of nearly twice as many justices, 
and that the expense of maintaining the English 
Supreme Court was less than that required for the. 
First Department in New York. 

Such statements upon their face are, to our 
minds, very suggestive of misinformation on the 
part of the publisher, and are not even plausible. 

We present. a few facts which may aid the un- 
prejudiced in seeing more clearly the relative work 
of the justices of the English and New York courts. | 


The Supreme Court of Judicature of England cor- | 
responds somewhat to our State Supreme Court, | 
though it is aided much more materially than our 
court through the assistance of some twenty-one 
masters and several assistant masters, each of the 
masters receiving £1,500 salary per annum and 
being a competent lawyer. Aside from three jus- 
tices of the court who sit in the Court of Appeals, 
the Supreme Court of Judicature has twenty justices, 
of whom fourteen are in the King’s Bench Division, 
five are in the Chancery Division and one is in the 
Probate, Divorce and Admiralty Division. 

Exclusive of chambers work, the King’s Bench 
Division is practically a division similar to the 
Trial Term Branch of the First Department, con- 
sisting of eleven justices and the Chancery Division 
is in many respects similar to the Special Term 
Branch in the First Department, in which we have 
four justices, exclusive of the chambers parts. 

In 1901 (the latest year of which civil judicial 
statistics in England have been published) the num- 
ber of case tried with or without a jury in which 
there was a judgment, a verdict or a disagreement, 
was, in the King’s Bench Division (fourteen ‘jus- 
tices), 2,269, while in the Trial Term Branch of the 
First Department of the Supreme Court of New 
York (eleven justices) it was in 1902 (the latest year 
of our statistics) 1,643, though one of our justices 
was, through illness, unable to sit more than one 
month during the year, and in the Criminal Part but 
31 cases were tried during the year, owing to the 
length of some of the trials. 

In the former number, but not in the latter, is 











included all judgments by consent after a case had 


been opened in court. From the best available in- 
formation we estimate the number of these in our 
court at about fifty, and this number should accord- 
ingly be added to the 1,643. 

It is but fair to say that some allowances should 
be made for sittings on the part of the English 
judges in other than trial term branches of the court, 
and for aid received by the First Department from 
justices assigned to its Trial Term from other de- 
partments, but such allowances would be materially 
offset by the sittings of some of our Trial Term 
justices at the Appellate Term. 

A reasonable calculation from data at hand in 
regard to these allowances, it seems to us, would 
make the showing of the respective figures as 
follows: 

2,269 by 14 justices in England, as against 

1,693 by 12 justices in New York. 

Of trials with a jury in 1901 there were 1,264 in 
the King’s Bench Division, as against 1,338 in the 
First Department of our Supreme Court. 

The figures as to the English courts have been 
taken from Part II of the Civil Judicial Statistics, 
edited by John Macdonell, Esq., a master of the 


| Supreme Court of Judicature of England, and pub- 
| lished this year, which we place at the disposal of 


the committee. 


It thus appears that the figures as to the number 
of cases tried and determined by the justices in the 
Supreme Court of Judicature of England which 
reached the press from your committee room are 
absurdly incorrect. There is nothing in the Civil 
Judicial Statistics to warrant them, nor anywhere 
else. 

Other figures which were published as based upon 
data in the hands of your committee, and which 
showed against the methods of procedure here, we 
find to be incorrect, but as an examination of the 
English statistics will disclose them, we have not 
deemed it necessary to specify them with par- 
ticularity. 

There are physical reasons why one justice cannot 
try twice as many cases as another who is ordinarily 
intelligent and active, if both perform their duty, 
and the bar and the public may well be incredulous 
when any record indicating to the contrary is pre- 
sented to their attention. Most of the time a lengthy 
trial is usually taken up by the questions of counsel 
and the answers of witnesses. 

An explanation of the fact that a few more cases 
are tried by the justices in England than here may 
be found in the circumstance that one-third of our 
jury trials are negligence cases, in which street rail- 
roads are defendants, while in the English court in 
1901 but 67 trials were had in actions for injuries 
from negligence, and but 224 trials in other actions 
for personal injuries. Included in the latter may be 


some for negligence, and so we mention them. 

The total number is much less than the number 
of such cases in our courts. As these cases are usu- 
ally more strenuously contested than others, they 
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may afford a reason for some of the slight differ- 
ence in the records. 

A comparison has been made between the num- 
ber of case tried in the Commercial Court, which is 
in the King’s Bench Division, and the average num- 
ber of cases tried at our Trial Terms, and because in 
the former it is said 216 were tried and the average 
in our Trial Term is said to be about 100 it is 
pointed out as significant. It is of no significance, 
as the Commercial Court is practically a short-cause 
part, and should be compared for fair comparison, 
to our Trial Term, Part II, which is our short- 
cause branch, though some of the causes tried there 
are not short, and in which in 1902 there were 226 
trials. 


And this record is as stated, in face of some well- 
known advantages to the English courts which 
have not been and would probably not be allowed) 
to our courts. We refer to the non-allowance of | 
peremptory challenges to jurors in certain trials, and| 
to the practical disuse of challenges in England as 
well as to the slight use made of technical excep- | 
tions. Then, too, it is to the advantage of English | 
courts in the disposition of trial work that the dis- 
tinction between barrister and solicitor and attorney | 
exists, as this specialization is an aid to accurate and | 
rapid trial work, and, according to Prof. Thayer, | 
tends to make it so that “the barrister, being less 
intensely committed, as a mere partisan of his client, | 
than here, and less engaged to secure for the client | 
every conceivable loop-hole of possible advantage, | 





Supreme Court of our State dispose of the trial 
work with as much speed as our methods of prac- 
tice and procedure admit and as is compatible with 
fairness. Rushing practices may be applied in 
courts, as elsewhere, but it is not in harmony with 
the orderly administration of justice that men should 
be hurried while seeking their rights in the courts. 

One word for our procedure: it is not so defective 
as may be supposed. Its revision is highly desirable, 
that we may have the benefit of utilizing advanced 
features of the English practice and the recent 
German code of procedure, both of which are more 
general in their provisions than ours and have in 
them many matters which could be incorporated in a 
new procedure much to our advantage. Besides, 
other States of our union have made advances in 
regard to procedure which could with profit be 
taken advantage of. Our Code has its defects, so 
have the others, but undoubtedly a study of such 
codes and rules as now exist upon the subject of 
practice and procedure would enable a competent 
commission with proper judicial assistance to pre- 
pare for consideration such a code as would be so 
substantial an improvement upon the present one as 
to compensate fully for the inconvenience and trouble 
|of accommodating ourselves to new methods. 

We understand that your committee is desirous 
|of reporting January 1st, and have accordingly 
written briefly and more or less hurriedly our im- 
pressions. We do not desire that these should be 
| considered as having received that careful reflec- 


and every chance of success, however desperate, is| tion which we would feel bound to give if we 
left freer to perceive those public and private con-| tecommended them unreservedly. 


siderations that make for any early settlement of 
any given piece of litigation.” 

We do not contend for the superiority of the jus- 
tices of our court over those of any other. 
to be understood as simply explaining, without per- 
sonal reference, what might be considered by some 
an imputation upon the ability, energy or faithfulness 
to duty of the justices of the Supreme Court. 

In regard to a statement obtained by the press. 
from some one connected with your commission that | 
the cost of maintaining the Supreme Court of Judi- | 
cature in England for the years 1897 to 1901 averaged | 
£115,771 (about $578,855) per year, as against about | 


$750,000 expended for the maintenance of our de- 
partment of the Supreme Court, we beg to say that | 


these figures are grossly misleading. 

In England the receipts from judicature stamp 
fees and other miscellaneous fees amounted, during 
the years referred to, on the average, to £504,813 
per year, and this sum deducted from the annual 
actual expense of maintaining the English court, to 


wit, £620,584 (about $3,102,920), left the balance of | 


£115,771 above referred to. 

Figures when used with loose verbiage or used in 
connection with circumstances foreign to the hearers 
are apt to be misunderstood. 

A long experience upon the bench qualifies us, we 





believe, to say that the justices who sit in the 


As two of the older justices, in length of service, 
of the Supreme Court in the First Department as- 
signed to the Trial Term and Special Term branches, 


We beg we feel that we are called upon to write you as 


we do. 
With great respect, we beg to subscribe ourselves, 


Cuartes H. Truax, 
Pup H. Duero. 


1903. 
——¢—_—_——_ 


DISTRIBUTION OF PERSONAL ESTATES OF 
MARRIED WOMEN DYING INTESTATE. 


New York, December 21, 


“Woman has now absolute control of her prop- 


| erty, real and personal,” is a phrase which has grown 


in familiarity ever since the passage of the Married 
Women Acts of 1848 and 1849. 

Those laws contain provisions in reference to the 
separate estates of married women which did not 
exist at common law or under the statutes of Great 
Britain or the prior statutes of this State. 

There is no question now in view of the construc- 
tion put by the courts of our State upon these enact- 
ments of the Legislature, which were expressed in 
the title of the act “to be for the more effectual 
protection of the property of married women,” but 
that a married woman has the absolute control of 
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all of her property during her life and the power to 
dispose of it by will. 

By the express terms of the Married Women’s 
Acts, the wife’s estate is to continue her sole and 
Separate property as if she were a single female 
(Laws of 1848, chap. 200; 1849, chap. 375; 1860, 
chap. 90). As to it she is to be regarded as un- 
married. To make this effective the character of 
the wife’s estate must be changed, giving to it the 
incidents which belong to the property of a single 
woman, in contradistinction to those of a femme 
covert. 

Such change has been conceded in the construction 
given to these enactments, and during the life of 
the married woman her property unquestionably is 
not subject to the disposal of her husband or liable 
for his debts, but continues her sole and separate 
property, as if she were a single female, and she 
has power to take, hold, convey and devise it as if 


she were unmarried, and yet, in case of her death. 


without disposing of her property, there seems to 
be a general confusion as to the effect of this change 
in relation to the husband’s rights. If she neglects 
to devise it, to whom does it belong, is a question 
which has repeatedly presented itself. 

It would seem after the passage of the acts 
above referred to and the conceded change in the 
character of the property affected by them, the 
Statute of Distributions should be applied in the dis- 
position of a married woman’s personal property, 
the same as it would be to that of an unmarried, 
intestate woman. It has not been done, however, 
and many situations where women died without 
leaving a will or leaving a will disposing of part 
only of their personalty, have been presented which 
have been fruitful of litigation. 


The law which prescribes the distribution of the 
personal estates of decedents in our State, since the 
codification of our laws and until 1893, was con- 
tained in section 2732 of the Code of Civil Procedure. 
Prior thereto it was found in the Revised Statutes, 
and although applied to the estates of single women, 
could not be invoked in the distribution of the es- 
tates of married women, because of an express pro- 
vision declaratory of the common law, which vested 
the title of the personal property of an intestate 
married woman in her husband, it being therein 
expressly declared that “The preceding provisions 
respecting the distribution of estates shall not apply 
to the personal estates of married women, but their 
husbands may demand, recover and enjoy the same, 
as they are entitled by the rules of the common law” 
(2 Rev. St. 98, sec. 79). After the enactment of 
the Married Women’s Acts and in view of the change 
in the character of the estate of a married woman 
thereby effected, the force of this provision was 
questioned. Many cases were brought into the 
courts contesting the right of the husband to the 
continuation of the rights which he enjoyed at com- 
mon law in the property of his wife, but this right 
to continue their enjoyment has been repeatedly 
sustained. 








By the common law, the husband became entitled 
to that portion of his wife’s personal estate of which 
she was actually possessed at the time of marriage, 
or which came to her during coverture. In case of 
the wife’s death prior to that of her husband, he 
was authorized to take out letters of administra- 
tion upon her estate, and after the payment of her 
debts, retained and became the owner of the assets 
remaining in his hands. This rule in England was 
expressly enacted in the Statute of Distributions (22 
Car. II, chap. 10) and an explanatory act (23 Car. 
II, chap. 3). This rule, however, which authorized 
a husband to hold property of his wife by virtue of 
administration, has been extended in this State so 
as to entitle him to hold the same by virtue of his 
marital rights. And now, although the character 
of the wife’s estate has been changed and the inci- 
dents which belong to the property of a single 
woman have been given to it, and the rights of the 
husband heretofore acquired by coverture taken from 
it, the repeated decisions in our State hold that any 
portion of the wife’s estate which she neglects to 
dispose of, passes to her husband jure mariti. 

In the case of Ransom v. Nichols (22 N. Y. 110), 
the first case which came before the Court of Ap- 
peals after the passage of the Married Women’s 
Acts, the court held that where a married woman 
died intestate, the title to her personal estate vested 
in her surviving husband, and the statutes of 1848 
and 1849, in respect to the rights of married women, 
did not change the rule at common law in that 
respect, saying: 

“It seems very clear that the husband after 
the death of his wife (if not before) was en- 
titled to the possession of the note, and all the 
property in it passed to him, and that conse- 
quently he had the right to receive payment upon 
and discharge the same.” 


In the next case, Ryder v. Hulse (24 N. Y. 372), 
it was held that at common law a husband is en- 
titled to the personal property and choses in action 
of his wife, and they are vested in him at her death, 
whether reduced to possession or not, in virtue of 
his marital rights. 

The point was again raised in Barnes v. Under- 
wood (47 N. Y. 351), and the court again said that 
the common-law rights of the husband have not 
been affected by the statutes of 1848 and 1849 in 
relation to married women, that those statutes gave 
the wife control of her separate estate, with power 
of testamentary disposition during her life, but if 
she died intestate, the rights of her husband as her 
successor were not affected. 

In Olmstead v. Keyes (85 N. Y. 602), Judge Earl, 
in delivering the opinion of the court, said: 

“All the choses of the wife not reduced to 
possession during the joint lives, by the common 
law, pass to the husband upon her death —all 
without any exception —and there is no author- 
ity to the contrary, and this is true whether such 
choses are mere reversionary or contingent in- 
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terests payable at a future day, or mere possi- 
bilities.” 

In Robins v. McClure (100 N. Y. 328), which is 
the leading case on this point in our State, the wife | 
had made a will bequeathing to her husband certain | 
property and also one-half of the residue of her| 
estate absolutely. The remainder she gave to her| 
brother and sister, to be equally divided between! 
them. Her brother died prior to her, and her hus- 
band claimed to be entitled to her brother’s portion 
of her estate, under the common law, by virtue of 
his marital rights. One of her next-of-kin brought | 
an action, claiming an interest in the unbequeathed | 
estate. The court held that by common law the| 
husband became entitled to that portion of his wife’s 
personal property of which she was actually pos- 
sessed at the time of her marriage or which came) 
to her during coverture, and that the same rule) 
applied to choses in action as to those in which she 
had only a contingent interest; that in the event of 
the wife’s death, the husband did not take the choses | 
in action not then reduced to possession by virtue) 
of any statute of distribution or as next-of-kin, but! 


the property was already vested in him, and if he| 


should die before recovering, then they would be) 
assets of his estate, to be recovered by his repre- 
sentatives, and not by the representatives of his 
wife. 

This case has been followed in the Court of Ap- 
peals in Matter of Bolton (159 N. Y. 129), Judge 
Vance saying: 

“Tf, therefore, the investment made by the 
guardian was personal property when the minor 
died, it passed to her husband under the will, 
so far as covered thereby, and by virtue of his 
marital right as to the unbequeathed assets, if 
any.” 


became merged or incorporated in the man, and the 
same event vested in him, as by gift, her property. 
The statute now not only permits her to retain her 
personal property with like effect as if unmarried, 
but expressly declares that it shall not be subject 
to the disposal of her husband. 

The courts have not attempted to explain their 
position of reviving the husband’s marital rights 
after the wife’s death on any sound legal principles, 
but have evaded the difficulty and sought authority 
for their rulings on another ground. They found in 
2 Rev. Statutes, 98, sec. 79, a law, which although 
necessarily annulled by the passage of the Married 
Women’s Acts, had not been expressly repealed. 
It provided that the Statute of Distributions should 
not apply to the personal estates of married women. 
Although the character and incidents of those es- 
tates had been changed and a new system had been 
inaugurated, they continued to enforce this provision 
in all cases for several years, until, because of the 
impossibility of reconciling it with the new situa- 
tion, in 1867 (chap. 782, L. 1867) the section re- 
ferred to was amended by the express repeal of its 
former provisions and a_ substitution of the 
following: 


“The preceding provisions respecting the dis- 
tribution of estates shall apply to the personal 
estates of married women dying leaving de- 
scendants them surviving; and the husband of 
any such deceased married woman shall be en- 
titled to the same distributive share in the per- 
sonal estate of his wife to which a widow is 
entitled in the personal estate of her husband 
by the provisions of this chapter, and no more.” 


The statutes were not again amended or otherwise 
dealt with in this respect until 1893, when section 





—and in Matter of Russell (168 N. Y. 178), decided 
in October, 1901, Judge O'Brien saying: 

“In this case there was no will or transfer, 
but as the wife died intestate and without issue 
after the gift vested, the rights of the husband 
intervened and he took the share of his wife, 
either as her personal representative or jure 
mariti.” 

(These decisions have also been followed in many 
cases which have not been appealed: Matter of 
Nones, 27 Misc. 165; Matter of McLeod, 32 Misc. 
229; Matter of Thomas, 33 Misc. 729.) 

An the present time, therefore, such would seem 
to be the law of our State, although the only con- 


tention in support of the position that the marital | 
rights of the husband still exist notwithstanding the) 


enactment of the Married Women’s Acts, is that 
the quality of separate property is extinguished by 
the wife’s death. It is so expressed in the opinion 


2734 was added to the Code of Civil Procedure, and 
| restated what had been enacted by the laws of 1867 
| (supra). 

It will be observed that by neither of these enact- 
ments was any change made in the common law 
rule in cases where the wife leaves no descendants 
|her surviving, nor has any change since been 
| attempted. 

In the leading case of Robins v. McClure (supra), 
lit was held, citing Barnes v. Underwood (supra), 
| that the change made by these enactments was, that 
instead of the husband being entitled to the whole 
je the wife’s personal estate when she died leaving 
descendants, he was only entitled to the same dis- 
|tributive share as a widow would have been in the 
estate of her deceased husband. It is further held 
that no change in the common law rule in cases 
where the wife leaves no descendants and leaves a 
husband her surviving, is attempted and “the com- 
mon law rule in such cases remains.” Its only 


in the leading case of Robins v. McClure (supra), | justification therefor would seem to be an attempt 
although there is nothing in the statute to confirm| to uphold the common law rights of the husband, 
this view, since the statute does not expressly ex: | unless they are expressly taken away by legislative 
tinguish it, nor are there any words of limitation! enactment. 

therein. At common law the woman by marriage) Judge Danforth suggests, in his dissenting opinion 
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in Robins v. McClure (supra), that the express 
terms of the Married Women’s Acts enacted that the 
wife’s estate was to continue her sole and separate 
property as if she were a single female, and that he 
could not see how any portion thereof passed to her 
husband jure mariti at her death, that the body of 
the act shows that it is against the rights of the 
man heretofore acquired by coverture, and it is 
made effective by changing the character of the wife’s 
estate and giving it the incidents which belong to 
the property of a single woman; that the statute 
does not again change the character at her death, 
and that it follows her husband can take no part of 
it under the common law by virtue of any marital 
rights. 

In reality there is no provision made for the dis- 
tribution of these estates, and in the absence of one, 
the common law is applied, although the character 
of the property has been so changed as to make it 
inapplicable; but it would seem that the courts in- 
tendei te aecure to husbands the entire personal 
estates of their wives where they die intestate. 

If the legislature of our State can see the justice 
of such distribution and approves the continuation of 
the same, it would be well for it to recognize that 
“equality is equity” and “it is a poor rule that does 
not work both ways,” in which case it must concede 
the necessity of amending section 2732, subd. 2, of the 
Code of Civil Procedure, which provides in cases of 
the husband’s intestacy: 


“Tf there be no children nor any legal repre- 
sentatives of them, then one-half of the whole 
surplus shall be allotted to the widow and the 
other half distributed to the next-of-kin of the 
deceased * * *” 

so that instead thereof, it should be provided that 
where the husband dies leaving no descendants, the 
wife shall take the entire personal estate. 

It has been repeatedly held in early cases that the 
object specially sought to be accomplished by the 
Statute of Distributions is to divide an intestate’s 
estate according to that plan which appears most 
accordant with the dictates of natural affection. 
It is hard to conceive of any reason why the natural 
instincts of a woman would prompt her to leave her 
entire personalty to her husband, when under the 
same circumstances his natural instincts are sup- 
posed to prompt him to leave her only one-half of 
his personal estate. 

If, on the other hand, the absence of any provision 
has been an oversight on the part of our legislature, 
as suggested by Surrogate Thomas, in Matter of 
Thomas (supra), and it was the intention to make 
the Statute of Distributions apply to the estates of 
married men and married women alike, it seems 
mecessary to have an enactment to meet the situa- 
tion. A bill amending section 2734, striking out the 
words “leaving no descendants,” would accomplish 
such result. 

Emme M. Butiowa, LL. B. 


New York, December, 1903. 








THE REPUBLIC OF PANAMA. 


The birth of a new State is always a matter of 
interest from the standpoint of international law as 
well as from the- standpoint of politics. The de- 
gree of interest, however, varies with the circum- 
stances of birth and the importance of the new 
State. The circumstances in the present case are 
of unusual interest because of their departure from 
the slow and prosaic course of events ordinarily 
expected in the process of State building. Nor is 
the new State an unimportant one. For, notwith- 
standing its territorial smallness, its location endows 
it with a wealth of importance to the whole com- 
mercial world. 

As the attitude of the United States toward the 
new republic has occasioned no small amount of 
criticism, though nowhere has this criticism been 
so virulent as in the United States senate, it is 
fitting that we study soberly the action of our 
government from the standpoint of international 
law. These critics insist that the United States 
fomented the revolution upon the Isthmus, recog- 
nized the republic of Panama prematurely, dis- 
regarded our obligations to Colombia under the 
treaty of 1846, and that the president and senate 
are attempting under the treaty-making power to 
usurp powers which properly belong to the house. 
As to the first of these, there is no evidence that 
the administration did anything to foment trouble 
upon the Isthmus. The accusation rests entirely 
upon supposition. If the revolution could be ac- 
counted for upon no other ground than the theory 
of guilty co-operation upon the part of the United 
States, the above supposition would have a logical 
basis upon which to rest. But no such supposi- 
tion is necessary in order to explain the facts. 
There was ample incentive to revolt, apart from any 
outside interference. The people of the Isthmus 
had never derived any very substantial benefit from 
their political connection with Colombia. Only 
about one-tenth of the revenues collected from 
them were spent for their benefit; and what pro- 
tection they received, they received from the 
United States. To be thus used as a political asset 
for the benefit of a knot of corrupt politicians at 
Bogota was certainly not well calculated to 
strengthen their feeling of allegiance. 

Viewed in the light of Colombia’s past indiffer- 
ence toward the welfare of her Isthmian provinces 
it seems entirely natural, that when their interests 
were selfishly sacrificed and their reasonable hopes 
blighted by the political narrowness which rejected 
the Hay-Herran treaty, the people of the Isthmus 
should have done exactly what they did, viz.: dis- 
solve the political bond which kept them from ren- 
dering the service and reaping the benefit which 
God and nature intended they should. It is an 


injustice not to concede to those people, situated 
upon the world’s highway of commerce, some de- 
gree of intelligence and some degree of self-interest. 
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Not to have manifested a determination that this 
great natural resource, due to their situation, be 
used to their own and the benefit of mankind 
rather than senselessly wasted, would have been 
unmistakable evidence of an imperative need for 
the appointment of a commission of lunacy. But 
conceding to them some intelligence, and ordinary 
instincts, it is not difficult to understand how ten 
million dollars, plus a yearly income in cash, plus 
the immense benefit to be derived from the canal 
would be attractive to them whether it was to 
Colombia or not. 

Nor were the prospects of success such as to 
render the revolution a hopeless one, irrespective 
of any outside aid. For Colombia has practically 
no navy and the territory of Panama is well-nigh 
inaccessible from the Colombian mainland. And, 
as the Colombian government was substantially 
bankrupt, her powers of coercion were exceed- 
ingly limited, because at the present time money is 
almost absolutely necessary in order to wage war 
effectually. Furthermore, we must not forget that 
Panama could reasonably have expected aid from 
Venezuela, if aid were needed. Under these cir- 
cumstances it cannot be said that the unlikelihood 
of their success was such as to deter them from 
declaring their independence. 

If, then, the administration was not guilty of fo- 
menting the revolution, is it guilty of an offense 
by reason of its early recognition of the existence 
of a de facto government and later of the 
independence of Panama? The recognition of 
a de facto government is simply an expression 
of judgment as to the existence of a fact. And as 
the people of the Isthmus were in complete control 
of all the machinery of government there is little, 
if any, room for difference of opinion as to the 
existence of the fact. It is, indeed, difficult to see 
how an honest doubt could arise with reference to 
this, since at the time when the administration 
recognized the existence of a de facto government, 
the republic of Panama was the only national or- 
ganization within the territorial limits claimed by 


it to which the people of said territory acknowl- | 


edged allegiance and rendered obedience. And as 
allegiance and obedience are the essence of gov- 
ernment, it is not half good nonsense to argue 
that a government did not exist. 

The recognition of the independence of a State 
formed by separation is always more or less of a 
delicate matter, unless it follows such recognition 
by the parent State. But, clearly, the length of 
time which has elapsed between the declaration 
of independence and its recognition by another 
State cannot be the determining factor. If so, 
Colombia has a grievance against nearly every 
nation in the world, for their recognition was but 
a few days later than ours. It is the presence of 
conditions and not the lapse of time which war- 
rants the recognition of the independence of a 
State. In the United States the power to recognize 
is vested in the sound direction of the president, 


and provided he acts in good faith there is scarcely 
room for complaint because his judgment differs 
from that of Colombia, particularly when he agrees 
with that of nearly all the other nations. 

As to our treaty obligations the question is one 
of interpretation. The treaty of December 12, 1846, 
between the United States and New Granada, con- 
tains in article 25 the following provision: “ And 
in order to secure to themselves the tranquil and 
constant enjoyment of these advantages, and as an 
especial compensation for said advantages and for 
the favors they have acquired by the 4th, 5th and 





6th articles of this treaty, the United States guaran- 
| tee, positively and efficaciously, to New Granada, 
| by the present stipulation, the perfect neutrality of 
the before-mentioned Isthrnus, with the view that 
|the free transit from the one to the other sea may 
not be interrupted or embarassed at any future time 
| while this treaty exists; and, in consequence, the 
| United States also guarantee, in the same manner, 
the rights of sovereignity and property which New 
Granada has and possesses over the said territory.” 
.The meaning of this can best be ascertained by 
| recalling the circumstances under which the treaty 
|was framed. There was at that time reason to ap- 
prehend aggressions upon the part of European 
powers, particularly England and France. And 
it is fair to conclude that the intention of the 
parties was to guard against such aggressions, and 
not to fasten upon the people of the Isthmus a 
particular government regardless of its justice or 
injustice in its treatment of those people. The United 
States never has, and I trust that it never will, en- 
ter into a treaty for the purpose of depriving any 
people of their inalienable right of revolution. Our 
own history precludes it and our common sense 
forbids it. 

It is a well-established rule of international law 
that a treaty should never be so interpreted as to 
do violence to the spirit thereof. What we guaran- 
teed in this treaty was, and what we are now 
doing is, to protect the Isthmus against attack 
from without and a condition of anarchy from 
within. The covenant was one which “runs with 
the land” regardless of names. 

But have the president and senate usurped power 
belonging to the house? If the republic of Pan- 
ama is an independent State and we are sincere in 
| our desire for a canal, why should we not nego- 
| tiate and ratify a treaty with said republic, and that 
| without unnecessary delay? The fact that Colombia 
may act in an irrational way and declare war as 
|a result of the treaty is no legitimate argument 
against the exercise of the treaty-making power 
without the concurrence of the house. War may 
result from the negotiation and ratification of al- 
most any treaty, but if it is an incidental and not 
a necessary result, there is manifestly no usurpa- 
tion of power at the expense of the house. 

Nor was the negotiation of the treaty precluded 
by the terms of the Spooner Act. The well-under- 
stood purpose of that act was to enable us to secure 
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reasonable terms with Colombia, concerning the 
preferable route, not to make it compulsory upon 
us to negotiate a treaty with Nicaragua and Costa 
Rico upon such terms as they might see fit to 
grant concerning a less desirable route. True, the 
treaty negotiated with the latter states could be 
rejected by the senate, but that would mean a delay 
of at least several months, and delay is not the 
specialty of the American people. The fact is that 
a condition of affairs is now presented that was 
never contemplated by the Spooner Act. Hence 
it is mere pettifoggery to argue that said act pre- 
cludes us from pursuing the wisest course under the 
changed conditions. 

There is, therefore, no sufficient ground for con- 
cluding that the course of the administration thus 
far has violated international, constitutional, or 
statute law. True, it might have proceeded more 
slowly; but whether or not that would have been 
wiser is a question, not of law but of policy, which 
time alone can answer. 





Epwin Maxey. 
Law Deprr., W. Va. Untv., January, 1904. 
—_—_—~_~—— 
THE LAWYER AS A LITERARY MAN. 





The demands upon a lawyer’s literary abilities are 
many. His capacity to respond depends upon his 
general education and originality. 

In the writing of opinions; in the compiling of| 
briefs, in writing wills, deeds, agreements, etc.,| 
there is constant exercise of a demand for terse and 
clear language in which to express the meaning and 
object of the different instruments. Fortunes have 
been won and lost and diverted according to the) 
phraseology of a will or deed and sometimes the 
intentions of a donor have been frustrated because 
of the faulty construction of a written instrument. 

A lawyer’s work constantly calls for originality, 
but his originality is not copyrighted nor secured to, 
him, and sometimes his productions are stolen from) 
him bodily and entire. A judge who may be too 
busy or tired to write an opinion, has been known to} 
adopt an attorney’s argument as his own production. 
A story is related, that at attorney in a southern) 
State, who had an important case in court, obtained’ 
an opinion of a Philadelphia lawyer of national repu- 
tation. In his argument, he handed this opinion to 
the judge and stated who was the author of the 
opinion. The judge decided in his favor, but sur- 
prised him by adopting in toto, the opinion of the 
Philadelphia lawyer as his own, and without giving 
any credit for it whatever. Was not this plagarism 
pure and simple? 

All the arts of rhetoric, grammar and punctua- 
tion become part of a good lawyer’s literary outfit. 
The old conveyancing lawyers asserted that a deed 
ought to be so worded that it could be read from 
beginning to end and be accurately expressed, with-| 
out a mark of punctuation. Frequently, however, 








! 
cases come before the courts in which the existence 


or non-existence of a comma or a period has been 
the vital turning point in the construing of a writing, 

Instances have arisen in which clearness and 
terseness have superseded the rules of good lan- 
guage, but only a master hand dare make such a 
venture. A famous lawyer drafted a bill in equity 
and asked his junior colleague to read it over. The 
latter criticised some sentences as not being entirely 
grammatical, whereupon the other, who was noted 
for using big “D’s,” replied, “The grammar be 
d——d.” The bill tersely expressed what he meant 
it to say and he did not care about the elegance 
of it.” : 

There is an important difference between simply 
compiling a brief of argument and composing one. 
How often do we hear an experienced practitioner 
say, “I won the case by my brief!” The tyro is 
apt to write a principle or syllabus and tack on to 
it a string of citations copied from a digest or text 
book; but the more experienced man knows how to 
command the attention of a judge. He discards all 
padding and useless material and gives an outline of 
the facts and principles of each of his citations and 
applies them to the case in hand. 

A skillful arrangement of ammunition in a brief 
is also an important accomplishment. With several 
strings to his bow — some stronger than the others — 
they can be so arranged, that all will add strength 
to an argument. Education and a logical mind are 
the mainstays of a good brief maker. 

Harry SHELMIRE Hopper. 

PHILADELPHIA, Pa, 


——} 
THE RESULT OF A LAWYER'S AD. 


John Smith and Mike Murphy had been playmates 
since childhood. In boyhood they rammed the same 
cat’s head down the same pitcher, robbed the same 
orchards, wooed the same girls, and were afterwards 
classmates in a down-east college. 

In due season they were admitted to the bar, the 
race for clients began in earnest, and each of them 
soon learned the syntax of the verb “to hustle.” 

Clients were scarce, and neither of them had any 
business, save a few hoss-cases and _ broken-fence 
disputes. 

At last a bright idea simultaneously struck them 
both; they would advertise for clients. A familiar 
advertisement in the Skowhegan Press was the fol- 
lowing: 

“John Smith, Attorney at Law.” 

Not to be outdone by his rival, Mike Murphy 
placed the following advertisement directly under 
Smith’s in the same paper: 

“Mike Murphy, Attorney at Law.” 

John Smith in a short time became tired of going 
to court without clients, and he determined to get a 
client at Hymen’s Court, the court of -last resort. 
As he was a good-looking fellow, he landed a rich 
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fish from the matrimonial sea. After the marriage to! In accepting photographs for evidence, the pho- 
a rich wife, the advertisement was changed from its|tographer should be asked what was the focal 
original form, and it read as follows: length of the lens he used as compared with the 
“John Smith, Attorney at Law. Money to Loan.” | size of his plate. If the former is at all less than 
The changed appearance of the advertisement the latter, the bench will know a wide-angle lens 
caught the watchful eye of Murphy, and he imme- has been used; and he should also be asked whether 


diately wrote the following ad: the prints submitted are absolutely untouched 
“Mike Murphy, Attorney at Law. No Money to prints from the original untouched negatives. It is 
Loan.” of the utmost importance that the plate in the cam- 
Moral.— In the law business it does not always pay era is quite perpendicular —i. e., at right angles 
to be considered “too prosperous.” with the horizon— whenever photographs to be 
Josep M. SULLIVAN, used as evidence are taken of architectural subjects. 
Of the Suffolk (Mass.) Bar. _— Law Times (London). 
ctenttneliiandiiie ee 
PHOTOGRAPHS AS EVIDENCE. | LIABILITY OF HUSBAND. 
There is sometimes a reluctance (writes a pro-| PURCHASE OF NECESSARIES BY WIFE. 
fessional photographer) on the part of judges and — 
juries of to-day to accept photographs as evidence. New York Court oF APPEALS. 
This is natural, for not only does the lens see dif- (Decided October 6, 1903.) 


ferently from the eye, but photographers have not | 


hesitated to make black white, and to manipulate | Joun Wanamaker, Respondent, v. Smon J. 
negative and print so that the latter has been made | WEAven, Appellant. 


quite different from what even the lens saw and | When 0 mersio® wean purchases seerchendicn 
threw on the sensitive plate in the first instance. ee aa . a 
Side tx tet Gee Teens mes h| within reasonable limitations, suitable for family 
7 re tes ie — y @ photograp® | use and for her own wardrobe, the presumption is, 


phould ong be .' oe of giving evidence, pro- in the absence of evidence to the contrary, that the 
vided the judge and jury know enough of the aaa ar s 

: * eer cai husband is liable. But if it appears affirmatively 
manipulations of photography to distinguish what that she was abundantly supplied with similar arti- 


4 on oe rs wr , ill a cles and that there was no reasonable necessity for 
sa ROWSE CG APES Wl mene t HAM | 4, expenditure, then he is not liable, except on 


“ s ” . . . 
that Ms lens of * wide angle will give a different proof of actual authority outside of that which the 
impression from that which appears to the eye; law infers from their marital relations. 
therefore it is important that wide-angle lenses The husband may show, in defense to an action 
should not be used for making photographs in- for the purchase price of the goods, that his wife 


tended to be used as evidence in courts of law. | was amply supplied with similar articles, or had 
If, however, owing to the photographs having to | been furnished with money to pay for them. The 
be taken in confined situations, a wide-angle lens question of agency becomes then one of fact and 
has been used, instead of the more sensible plan is not a conclusion of law to be drawn, alone, from 
of. using a lens of ordinary angle and taking two the marital relation : : 
or three different photographs, which might be ‘ ‘ ok 
joined together afterwards, the judge and jury | Appeal from an order of the Appellate Division, 
should be made aware of the fact, so that they may Fourth = epg aes © fy move ron 
make allowance for the apparent distortion. There) ye Re act, an Boon me : “ oo 4 oo - 
is another danger of the opposite nature to be | een — aaa - a vn y % a acts aving 
guarded against, namely, the use of telephoto- | sie dhe ennonestvon mt a Soe —_— : 
graphic lenses, by means of which objects miles} Charles Van Voorhis for appellant; Harry Otis 
away are made to appear much less distant, and | Poole for respondent. 
intermediate distances are shortened. | Hatcut, J—This action was brought to recover 
The strong reason why judges and juries should the purchase price of goods sold by the plaintiff 
know something of photography is that they might | to the defendant’s wife, in the city of Philadelphia, 
otherwise accept what appears to be pure un- without the defendant’s knowledge or consent. The 
touched work as reliable which was all the time defendant and his wife resided in the city of Roch- 
outrageously worked on. By means of a transpar-| ester, and at the time the goods were purchased 
ency, or a print on glass from an original un- | lived together as husband and wife. It was claimed 
touched negative, it is possible to so work on it|on behalf of the defendant that while the goods 
with pencil and brush as to make most important | might ordinarily be deemed necessaries they were 
alterations; then, from this transparency, a new/| not in fact such, for the reason that the defendant 
negative can be made which shows no trace of| lived on a salary of $2,000 per year, out of which 
handiwork, and which, to the uninitiated, oalat in delivered to his wife $1,500 in monthly instal- 
appear to be an original negative. ‘ments of $125, with which to supply his table and 
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purchase her necessary wearing apparel; and at 
the time she purchased the goods in Philadelphia 
she was amply supplied with articles of a similar 
character, and was not in need of the articles pur- 
chased. Upon the trial the defendant sought to 
show the character and the amount of clothing 
possessed by the defendant’s wife at the time she 
made the purchase of the plaintiff in Philadelphia. 
This was objected to. The objection was over- 
ruled and an exception was taken. The court, in 
discussing the question, stated the law to be, as 
he understood it, “that if a married woman goes 
to a merchant and within reasonable limitations 
buys articles suitable for the family use and 
for her own wardrobe, the presumption is, in the 
absence of evidence to the contrary, that the hus- 
band is liable. But if it appears affirmatively that 
the lady was abundantly supplied with similar arti- 
cles, purchased elsewhere, and that there was not, 
in fact, any reasonable necessity for such expendi- 
ture, the husband cannot be held responsible unless 
there is some affirmative proof of actual authority, 
outside of the authority the law infers from their 
marital relations.” This view was substantially re- 
peated by the trial judge in his charge to the jury, 
and an exception was taken thereto. The trial court 
also submitted to the jury the question as to 
whether the plaintiff gave credit to the defendant, 
or to his wife. The verdict was in favor of the 
defendant. 

The only question which we deem it necessary 
to consider is that raised by the exception to the 
charge as made, submitting to the jury the ques- 
tion as to whether the defendant’s wife was abund- 
antly supplied with similar articles to those pur- 
chased at the time of the purchase, and, therefore, 
the articles were not necessary for her support and 
maintenance. The majority of the judges of the 
Appellate Division appear to have entertained the 
view that, if the articles purchased by the wife 
were of the character ordinarily deemed necessaries, 
such as clothing, table linen, towels and napkins, 
the merchant was at liberty to furnish her therewith 
and charge her husband therefor, without regard 
to the amount purchased or the necessity therefor. 
In commenting upon the charge of the trial court, 
they say in their opinion: “ We have, therefore, 
this principle enunciated. That if a wife, living 
with her husband, seeks to purchase goods of a 
merchant, the latter must make inquisitorial exami- 
nation and ascertain whether the family possess 
an adequate supply of the articles which the wife 
desires to purchase.” 

It will readily be observed that while the amount 
involved in this case is trivial, the principle is of 
considerable importance. While the question seems 
to have been considered in the lower courts, it does 
mot appear to have been squarely decided in this 
court. In the case of Keller v. Phillips (39 N. Y. 
351) the husband had given the merchant notice 
not to give the wife further credit, and in the case 


of Hatch v. Leonard (165 N. Y. 435) the husband' ing and medicine. 





and wife lived separate and apart; so that neither 
of these cases affords us much help in determining 
the question presented in this case. In the case 
of Cromwell v. Benjamin (41 Barb. 558) the Gen- 
eral Term sustained the right of a merchant to 
recover’ of the defendant for the necessaries fur- 
nished to his wife. J. C. Smith, J., in delivering 
the opinion, states the law, as he understood it, as 
follows: “ But the husband may be liable for neces- 
saries furnished to the wife, in certain cases, though 
the existence of an agency or assent, express or 
implied in fact, is wholly disproved by the evidence, 
and this, upon the ground of an agency implied in 
law, though there can be none presumed in fact. 
It is a settled principle in the law of husband and 
wife that by virtue of the marital relation, and in 
consequence of the obligations assumed by him 
upon marriage, the husband is legally bound for 
the supply of necessaries to the wife, so long as 
she does not violate her duty as wife; that is to 
say, so long as she is not guilty of adultery or 
elopement. The husband may discharge this obli- 
gation by supplying her with necessaries himself 
or by his agents, or giving her an adequate allow- 
ance in money, and then he is not liable to a trades- 
man who, without his authority, furnishes her with 
necessaries.” In Bloomingdale v. Brinckerhoff (2 
Misc. Rep. 49; 49 N. Y. St. Rep. 142) it was held 
that in order to entitle the tradesman to recover 
from the husband it was incumbent upon him to 
show that “the articles supplied to the wife were 
not only of the kind usually denominated neces- 
saries, because their need is common to all persons, 
but that in consequence of the inadequacy of the 
husband’s provision they were actually required for 
the wife’s proper support, commensurate with his 
means, her wonted living as his spouse, and her 
station in the community.” 

There are numerous other cases reported in this 
and other States bearing upon the liability of the 
husband for necessaries, but attention has been 
called to those most nearly in point upon the ques- 
tion involved in this case. There are, however, 
some cases in England where the question appears 
to have been more thoroughly considered in the 
higher courts. In the case of Debenham v. Mellon 
(5 Q. B. Div. 304), Bramwell, L. J., in stating the 
question involved, says: “The goods were neces- 
saries in the sense that they consisted of articles of 
dress suitable to the wife’s station in life; but they 
were not necessaries in the sense that she stood in 
need of them, for she had either a sufficient supply 
of articles of a similar kind, or at least sufficient 
means from her husband or otherwise to acquire 
them without running him into debt for them.” 
He then proceeds to state the cases in which the 
husband would be liable. As, for instance, where 


he turns his wife out of doors, or conducts himself 
in such manner as to oblige her to leave him, she 
may provide herself at his expense and pledge his 
credit for necessaries, such as food, apparel, lodg- 
In case they are living and 








cohz 
of c 
such 
orde 
that 
beca 
hou: 
ferre 
othe 





the 
for 
his 
her 


his 
the 
een 
les- 
yer, 
ars 
the 
lon 
the 
"eS- 
: of 
hey 
| in 
ply 
ient 
aire 


the 
lere 
self 
she 
his 
dg- 
and 





THE ALBANY FLAW JOURNAL. 


19 








cohabiting together, and there has been a custom 
of contracting short credit as to a class of articles, 
such as grocery and meat bills, her authority to 
order the same may be inferred, not for the reason 
that it springs out of the contract of marriage, but 
because of her existing relation as the head of his 
household; that the same authority would be in- 
ferred in favor of a sister, or a housekeeper, or 
other person who presided over the management of 
his house. The judge concluded by holding that 
the husband was not liable. The same case was 
subsequently brought up for review in the House 
of Lords (6 Appeal Cases, 24). Lord Chancellor 
Selborne then considered two questions. The first 
was whether the mere fact of marriage implies a 
mandate by law, making the wife the agent in law 
of her husband, to bind him by her contract, and 
to pledge his credit. Upon this point he says that 
“according to all the authorities, there is no such 
mandate in law from the fact of marriage only, 
except in the particular case of necessity; a neces- 
sity which may arise when the husband has deserted 
the wife, or has by his conduct compelled her to 
live apart from him, without properly providing for 
together, and when.the wife is properly maintained ; 
her — but not when the husband and wife are living 
because there is, in that state of circumstances, no 
prima facie evidence that the husband is neglecting 
to discharge his necessary duty, or that there is 
any necessary occasion for the wife to run him into 
debt, for the purpose of keeping herself alive, or 
supplying herself with lodging or clothing.” The 
second question considered by the lord chancellor 
was whether the law implied such a mandate from 
the fact of cohabitation. Upon this point he says: 
“If, therefore, the law did not imply any such 
mandate from cohabitation, it must be an implica- 
tion of fact, and not as a conclusion of law. There 
are, no doubt, various authorities which show that 
the ordinary state of cohabitation between husband 
and wife does carry with it some presumption, some 
prima facie evidence, of an authority to do those 
things which, in such ordinary circumstances of 
cohabitation, it is usual for a wife to do, * * * 
because, in that state of circumstances, the husband 
may truly be said to do acts, or habitually to con- 
sent to acts, which hold the wife out as his agent 
for certain purposes. * * * But wherethere has 
been nothing done, nothing consented to by the 
husband to justify the proposition that he has ever 
held out the wife as his agent, I apprehend that 
the question whether, as a matter of fact, he has 
given the wife authority, must be examined upon 
the whole circumstances of the case. No doubt, 
though not intending to hold her out as his agent 
ind though she may not actually have had author- 
ity, the husband may have so conducted himself 
as to entitle a tradesman dealing with her to rely 
pon some appearance of authority for which the 
husband ought to be held responsible. If he has 
80 acted he may be bound, but the question must 

examined as one of fact and all the authorities, 





as I understand them, practically treat it so when 
they speak of this as a presumption prima facie, 
and not absolute; not a presumption of law, but 
one capable of being rebutted.” The chancellor 
then proceeds to consider the facts in the case and 
concludes by holding the husband not liable, stating 
that: “It was argued that because these articles 
were found to be in some sense necessaries in their 
nature the husband ought therefore to be bound. 
But, even if the husband and wife had been living 
apart, the husband ought, therefore, to be bound. 
But even if the husband and wife had been living 
apart, the husband would not be bound by reason 
of such things being necessaries if he made a rea- 
sonable allowance to his wife and duly paid it; 
much less can he be bound in a case like this where 
they were not living apart, and when he made her 
an allowance sufficient to cover all proper expendi- 
ture for her own and her children’s clothing.” 

In the still more recent case of Morel Brothers 
& Company, Lim., v. The Earl of Westmoreland 
(vol. 1, K. B. 1903, 64) it was held that the pre- 
sumption which arises that the husband has given 
the wife authority to pledge his credit for neces- 
saries may be rebutted by proof of an arrangement 
under which a substantial allowance has been made 


| by the husband to the wife for household expenses. 


In this case Matthew, L. J., concludes his opinion 
by stating: “ There is no real hardship to tradesmen 
involved in such cases as this. They should under- 
stand that the question is always one of agency and 
it is incumbent on them to prove the wife’s agency. 
They can easily protect themselves from any great 
risk in such cases, but if they think it answers their 
purpose better to go on giving credit for goods 
ordered by the wife without taking any steps to 
ascertain whether she has authority to pledge her 
husband’s credit, they must run the risk of its 
ultimately turning out that she has no such 
authority.” 

Schouler on Husband and Wife (sec. 107) sums 
up the authorities upon the subject as follows: 
“Not only is the husband permitted to show that 
articles in controversy are not such as can be con- 
sidered necessaries, but he may show that he sup- 
plied his wife himself, or by other agents, or that 
he gave her ready money to make the purchase 
This is on the principle that the husband has the 
right to decide from whom and from what place 
the necessaries shall come, and that so long as he 
has provided necessaries in some way, his marital 
obligation is discharged, whatever may be the 
method he chooses to adopt. Accordingly, in the 
class of cases which we are now considering, 
namely, where the spouses dwell together, so long 
as the husband is willing to provide necessaries 
at his own home he is not liable to provide them 
elsewhere. In general, while the spouses live to- 
gether, a husband who supplies his wife with 
necessaries suitable to her position and his own 
is not liable to others for debts contracted by her 
on such an account without his previous authority 
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or subsequent sanction.” For further authorities 
and discussions upon the subject see 10 Central 
Law Journal, 341; 54 Central Law Journal, 472; 18 
Am. Law Reg., N. S., 412-416 (Judge Bennett’s | 
note); 20 Am. Law Reg., N. S., 324 (Judge Ben- | 
nett’s note) ; Clark v. Cox (32 Mich. 204). 

The discussion of the English cases, to which | 
attention has been called, covers the points involved | 
in this case. They, in effect, hold, in accordance | 
with the charge made by the judge in this case, | 


THE LIABILITY OF EMPLOYERS. 


Notice Reguirep By Section 2 oF CHAPTER 600, 
Laws OF 1902. 


SUPREME Court, APPELLATE Diviston — SECOND 
JupictaL DEPARTMENT. 
Present — Goodrich, P. J.; Bartlett, Woodward, 
Hirschberg and Hooker, JJ. 


that the husband, in defense, may show that the! Josep Rosin, Appellant, v. LiceRwoop MANUFAC- 


wife was amply supplied with articles of the same | 
character as those purchased, or that she had been 
furnished with ready money with which to pay 
cash therefor; that the question of her agency is 
one of fact, and is not a conclusion of law to be 
drawn alone from the marital relation. The con- 
clusions reached in these cases are in accord with 
the rule as stated by Schouler and some of the 
decisions alluded to in this State, and we incline 
to the view that the rule recognized by them is the 
safer and better rule to follow. It compels the 
husband to pay in a proper case, and at the same 
time affords some financial protection against the 
seductive wiles exerted by tradesmen to induce | 
extravagant wives to purchase that which they | 
really do not need. We do not participate in the 
alarm which appears to have possessed the learned | 
justices of the Appellate Division on account of 
the possible inquisitorial examination to which the 
wives may be subjected. The anxiety of tradesmen 
to sell will be sufficient to protect them from any 
improper “inquisitorial examination.” If a wife 
is going to a merchant to trade, with whom she 
is acquainted and with whom she has been accus- 
tomed to trade upon the credit of her husband, she 
may still continue to do so until the husband gives 
notice prohibiting the merchant from longer giving 
credit to her. But when she goes to a stranger, 
with whom she has never traded before and where 
consequently there is no implied authority on the 
part of the husband to give her credit, and seeks 
to purchase upon her husband’s credit, it is but 
reasonable and proper that she disclose to the 
merchant her authority therefor, or for the mer- 
chant to request such disclosure. 

We have discovered no errors in the rulings of 
the trial court. The judgment of the Appellate 
Division should, therefore, be reversed, and that 
entered upon the verdict affirmed, with costs. 


Gray, VANN, CULLEN and WERNER, JJ., concur; 
Parker, Ch. J., dissents; Martin, J., absent. 
Judgment reversed. 
a 
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TURING Company, Respondent. 

Appeal from a judgment of the Municipal Court 
of the city of New York, rendered on the oth day 
of September, 1903, dismissing plaintiff’s complaint 
and denying motion for a new trial. 

William F. Connell, for the appellant; John J. 
Kuhn, for the respondent. 

Woopwarp, J. The plaintiff's complaint was dis- 
missed upon motion of the defendant, upon the 
ground that it did not state facts sufficient to con- 
stitute a cause of action, in that it did not allege 
the giving of the notice required by section 2 of 
chapter 600 of the Laws of 1902, known as the 
Employer’s Liability Act. There is no suggestion of 
any other defect in the complaint, which sets forth 
a good cause of action under the common law, and 
the questions presented upon this appeal are whether 
the giving of the notice provided in the act men- 
tioned is necessary to a recovery in this action, and, 
if it is, whether such act is constitutional. The 
complaint was dismissed upon the authority of 
Omaehle v Rosenberg (80 App. Div. 541); 
Omaehle v. Rosenberg (83 App. Div. 339) and 
Johnson v. Roach (83 App. Div. 351), where the 
question has been more or less involved, and the 
great respect which is due to a court of co-ordinate 
jurisdiction and powers demands that we should not 
lightly disregard its construction of the law. Ye 
the members of this court are oath-bound to dis- 
charge the duties of an appellate court, and we may 
not disregard our own convictions upon a question 
involving the rights of litigants in the discharge of 
those duties. 

Chapter 600 of the Laws of 1902, is entitled “An 
act to extend and regulate the liability of employers 
to make compensation for personal injuries suffered 
by employees,” and while the title constitutes no 
part of the act, it is well established by authority 
that it may be considered as a key to the correct 
interpretation of the statute, where that intent is 
otherwise somewhat ambiguous. People ex rel. C¢ 
Ins. Co. v. Coleman (121 N. Y. 542, 544). The 


word “extend” implies something to be extended 
(12 Am. & Eng. Ency. of Law, 572), and there can 
not, therefore, be any inference that the legislature 
intended to abrogate any right of action existing 
under the statutes or the common law, unless such 
an intention is clearly to be drawn from the language 











of the act itself. It is to be noted, also, that the act 
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is not to regulate the remedy, as it has been con- 
strued in another department of this court, but “to 
extend and regulate the liability of employers.” 
The natural construction of the title, it seems to us, 
is that the liability of employers, as it existed at! 
the time of the enactment of chapter 600 of the | 
Laws of 1902, was to be extended and regulated, | 
and as the act does not purport to furnish any new | 
remedy, but does extend the liabilities of employers, | 
the limitation upon the “action for recovery of| 
compensation for injury or death under this act”) 
must relate not to the remedies existing under the | 
common law and statutes as they were, but to the! 
new liabilities which have been imposed “ under this | 
act.” This is the clear language of the statute itself 
in section 2 of the act, and we know of no rule of 
construction which justifies extending the operation 
of a statute for the purpose of working an injustice 
to one who has a legal wrong to be righted. See 
Dean v. M. E. R. Co. (119 N. Y. 540, 547). “A 
construction of an act should be avoided which 
would injuriously affect the rights of others, and 
that sense should be attached to its provisions which 
will harmonize its objects with the preservation and 
enjoyment of all existing rights.” (S. R. T Co. v.' 
Mayor, etc., of New York (128 N. Y. 510, 523). It 
may not be assumed that the legislature in an act| 





prive him of the remedy which existed at common 
law, the statutory remedy is considered as merely 
cumulative, and the party injured may resort to 
either at his election (Clark v. Brown, 18 Wend. 
213, 220). This doctrine is old as the common law, 
for Lord Coke lays down the proposition that a 


| statute made in the affirmative, without any nega- 


tive expressed 
common law, 


or implied, does not take away the 
and this rule is now elementary 
(Hardmann v. Bowen, 39 N. Y. 196, 198, and au- 
thorities there cited; Stafford v. Ingersol, 3 Hill, 
38, 41; D. C. M. Ins. Co. v. Van Wagonen, 132 
N. Y. 308, 401, and authorities there cited). In 
the Hardmann case (supra), it is said: “The rule 
has sprung up under the decisions in regard to 
remedies, and all that is held is, that if the statute 
gives a new remedy, and is merely affirmative in its 
terms, without any negative, express or implied, it 
does not take away the common law remedy.” 

It has been well said that it “is a familiar principle 
that statutes are to be construed in reference to the 
principles of the common law, for it is not to be pre- 
sumed that the legislature intended to make any 
innovation upon the common law, further than the 
case absolutely requires (1 Kent’s Com. 463, 3d 
edition). This has been the language of the courts 
in every age. It is said also that four things are 


“to extend and regulate the liability of employers,” to be considered in the interpretation of all statutes: 
intended to take away any of the rights or privileges | First. What was the common law before the act? 
secured to citizens of this State by the law of the| Second. What was the mischief against which the 
land (see section 1, article I, State Constitution). | common law did not provide? Third. What remedy 
The general rule is that an intention to change the| has the legislature provided to cure the defect? 
rule of the common law will not be presumed from | And fourth. What was the true reason of that 
doubtful statutory provisions, the presumption is|remedy?” (White v. Wager, 32 Barb. 250, 251; S. C., 
that no such change is intended, unless the statute 25 N. Y. 328.) Unquestionably the common law 
is explicit and clear in that direction (Jones v. City | gives aremedy to an employe who is injured through 





of Albany, 151 N. Y. 223, 228, and authorities there | 
cited). As the plaintiff's case of action, and his 
remedy, exist at common law, unless that right is| 
clearly taken away by the provisions of the act in 
question, it should not be extended by the courts to| 
work a wrong. To the extent that this statute 
creates a new right and regulates or creates a remedy | 
for such new right, there is no doubt that the remedy | 
or its regulations is exclusive (City of Rochester v.| 
Campbell, 123 N. Y. 405, 414), but the rule is of 
universal application that where “a statute (or the 
common law, which has the force of a statute until | 
altered or repealed, section 16, article I, State Con-| 
stitution) enacts or prohibits a thing for the benefit 
of a person, he shall have a remedy upon the same 
Statute for the thing enacted for his advantage, or 
for the recompense of a wrong done to him con- 
trary to the said law.” (Willy v. Mulledy, 78 N. Y. 
310, 314, and authorities there cited; City of Roch- 
ester v. Campbell, supra.) So, where a remedy | 
existed at the common law for a wrong or injury 
against which a remedial statute is directed, if such 
statute provides a more enlarged, or summary or 
more efficient remedy for the party aggrieved, but 
does not in terms or by necessary implication de- | 


the neglect of any duty which the master owes to 
the servant. That was the common law before the 
enactment of the statute now under consideration. 
The mischief against which the common law did not 
provide, if we may term it a mischief, was that it 
did not provide for damages for one who was in- 
jured through the negligence of a fellow servant, 
unless that servant was in a position where he acted 
for and in the discharge of a duty owed by the 
master. To cure this supposed defect, the legislature 
has extended the liability of the master, who must 
answer for an injury due to “the negligence of any 
person in the service of the employer entrusted with 
and exercising superintendence whose sole or prin- 
cipal duty is that of superintendence, or in the 
absence of such superintendent, of any person acting 
as superintendent with the authority or consent of 
such employer; the employes, or in case the injury 
results in death, the executor or administrator of a 
deceased employe who has left him surviving a 
husband, wife or next-of-kin, shall have the same 
right of compensation and remedies against the 
employer as if the employe had not been an em- 
ploye of nor in the service of the employer nor 
engaged in his work” (section 1, chap. 600, Laws of 
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1902). And the true reason of that remedy was, we 
may infer, that the legislature deemed it wise to 
“extend and regulate the liability of employers.” 
And the same section provides: “The provisions of 
law relating to actions for causing death by negli- 
gence, so far as the same are consistent with this 
act, shall apply to an action brought by an executor 
or administrator of a deceased employe suing under 
the provisions of this act.” That is, the legislature 
has given to employes a new cause of action; a 
cause of action which did not accrue at common 
law because of the negligence of a superintendent, 
unless he was discharging a duty which belonged 





to the master, and it has provided that such em- 
ploye shall have the same “right of compensation 
and remedies” as though the relation of master and 
servant did not exist. In other words, facts and cir- 
cumstances which did not heretofore constitute 
actionable negligence are, by the statute, placed upon 
the same footing with common-law actions for neg- 
ligence, and the remedy provided for this new right, 
which must be exclusive (City of Rochester v. 
Campbell, supra), is made to depend upon the ser- 
vice of a notice giving the time, place and cause of 
the injury to the employer, within one hundred and 
twenty days after the injury. Why should this 





limitation upon the remedy thus provided for a new 
cause of action, be extended by construction to the, 
remedy which exists at common law for the common) 
law cause of action for negligence? 
stands upon his common-law rights who goes into)! 
court prepared to establish a cause of action under 
the law of the land as it existed before and since 
the adoption of chapter 600 of the Laws of 1902, gets 
no benefit from the statute, and it comports with 
reason and natural justice that he should not be 
called upon to bear its burdens unless such a result 
is absolutely required by the statute, or by some con- 
trolling considerations of public policy plainly and 
unmistakably to be gathered from the language of 
the law. The plaintiff in this action sets forth a 
good cause of action at common law for injuries due 
to the negligence of a duty owed by the defendant to 
the plaintiff. The right in no wise depends upon the 
statute; it exists at common law, which the statute 
does not assume to change, and we are of opinion 
that so long as the plaintiff relies upon his com- 
mon-law right of action, he cannot, under the pro- 
visions of chapter 600 of the Laws of 1902, be com- 
pelled to give a notice as a condition precedent to 
his right to litigate the issues. That would be read- 
ing into the statute a regulation of a remedy for a 
cause of action not created by the statute, and for 
which there is no possible justification to be found 
within the limits of the act. This was clearly the 
view which was taken by the learned court in 
Veginan v. Morse (160 Mass. 143), cited in Johnson 
v. Roach (83 App. Div. 351, 356) as authority for a 





contrary construction, for it clearly appears that 
there were three counts in the declaration, two of 


third under the common law, and the defendant re. 
quested the trial court to hold that the notice re- 
quired by the statute not having been served, the 
action could not be maintained under the Employer’s 
Liability Act. The court so ruled, and the trial pro- 
ceeded under the common-law count (page 144). 
And upon appeal the court say: “In statutes like 
that under which two counts of this action were 
brought, the requirement of notice is held to make 
a condition precedent to the right to bring an action, 
not on a nice interpretation of the particular words 
used, but upon a general view of what the legisla- 
ture would be likely to intend.” This held simply 
that as to the courts which sought recovery under 
the provisions of the Employer’s Liability Act, the 
notice was a condition precedent, but it nowhere ap- 
pears in the opinion of the court that there was any 
doubt as to the right of the plaintiff to maintain a 
common-law action for the injuries he had suffered. 
On the contrary, the action was maintained upon the 
common-law count, and the same practice appears to 
have been followed in Ellsbury v. New York, etc, 
Railroad (172 Mass. 130), although the point was 
not discussed. 

We are forced to conclude that where a common- 
law cause of action is set up in a complaint it is 
error to dismiss the same except upon a failure of 
proof; that the plaintiff, confining himself to his 
pleadings, and attempting to gain no rights under 


The man who| the Employer’s Liability Act, is not governed by the 


provision for a notice within one hundred and twenty 
days. This construction gives the statute all the 
force and effect which was intended; it gives a new 
cause of action and regulates the common-law 
remedy in so far as it applies to this new cause of 
action, and it would be dangerous to extend this 
burden to those who assert rights under the com- 
mon-law or under statutes complete in themselves. 
There is, as we have already pointed out, no pre- 
sumption that the legislature has intended to change 
the common law, and affirmative statutes are 
declarative only, and leave the common law in force 
(Dutchess County Mut. Ins. Co. v. Van Wagonen, 
supra). 

But, if this construction were less plain than it 
appears to us under the authorities already cited, we 
should still be constrained to hold that the com- 
plaint in this action was improperly dismissed, un- 
der the rule that in the construction of a statute 
which is susceptible of two constructions, one of 
which will render it valid and the other void, and 
both are equally reasonable, the courts incline to 
and will adopt that construction which renders the 
act valid, rather than one which avoids it (People ex 
rel. Sinkler v. Terry, 108 N. Y. 1, 7), because we 
have no doubt that under the construction which 
has been given to this statute, it is in contravention 
of several very important provisions of the State and 
federal constitutions. Section 2 of chapter 600 of 
the Laws of 1902 provides that “ No action for re 


them under the Employer’s Liability Act, and the! covery of compensation for injury or death under 
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this act shall be maintained unless notice of the! time within which an action shall be brought to 
time, place and cause,” etc., shall be given within assert it, the statutory limitation measures the ex- 
one hundred and twenty days from the happening of tent and qualifies the nature of the right conferred” 
the accident; but if the person injured dies without | (Daily v. N. Y., O. & W. R. R. Co, 16 Misc. 539, 
having given this notice it is provided that his | 540; The Harrisburg, 119 U. S. 199; Wooden v. 
executor or administrator may do this within sixty, W. N. Y. & P. R. R. Co. 126 N. Y. 10; Hill v. 
days of his appointment. If this act is to be con-| Board of Supervisors, 119 N. Y. 344, 347). In the 


strued to extend to all cases arising under statutes 
and the common law where employes are concerned, 
and not to cases arising “under this act,” as the 
statute reads, then there is room for a disagreement 


latter case it was said that where the statute creates 
a new cause of action “the limitation of time is so 
‘incorporated with the remedy given as to make it an 
integral part of it and the condition precedent to 


under the provisions of section 1 of article I and, the maintenance of the action at all.” 

section 18 of the same article of the State Constitu-- If we are correct in the view that the quoted 
tion, as well as under the Fourteenth Amendment to section of the Constitution continued not only the 
the Federal Constitution. Section 18 of article I of right of action then existing, but its limitations and 
the State Constitution provides: “The right of ac- conditions as fixed by the statute (and they were 
tion now existing to recover damages for injuries all a part of the legislative enactments then in 
resulting in death, shall never be abrogated; and force, except as modified by the Constitution re- 
the amount recoverable shall not be subject to any moving the limitation as to amount), it follows that 
statutory limitation.” It is not to be doubted that an executor or administrator of “a decedent, who 
by this provision the framers of the Constitution, | has left, him or her surviving, a husband, wife, or 
and those who adopted it, intended to crystallize and | next of kin,” has an absolute right, during a period 
embody in the fundamental law of the State—“the of two years, to “maintain an action to recover 
law of the land” —the entire statutory right of ac-| damages for a wrongful act, neglect, or default, by 
tion, with its incidents, as defined in the original act; which the decedent’s death was caused, against a 
(chapter 350 of the Laws of 1847), and as fixed by | natural person who, or a corporation which, would 
sections 1902, 1903, 1904 and 1905 of the Code of|have been liable to an action in favor of the 
Civil Procedure, this being evidenced by the fact that | decedent, by reason thereof, if death had not en- 
as section 1904 then stood it provided a limitation of | sued.” This being an absolute right, guaranteed 
$5,000 upon the recovery, while the constitutional | by the Constitution, and relating, not to employes 
provision, continuing the right of action, provided| who are injured “by reason of any defect in the 
that it. should not be subject to any statutory limita-| condition of the ways, works or machinery con- 
tion (see Matter of Meckin v. B. H. R. R. Co., 164| nected with or used in the business,” etc., or “ by rea- 
N. Y., 145). Speaking of this same provision of|son of the negligence of any person in the service of 
the Constitution and statute, in determining whether | employer,” etc. (sec. 1, chap. 600, Laws of 1902), 
the provision doing away with the limitation was | but to any decedent “to recover damages for a 
fetroactive, the court in O’Reilly v. Utah, Nevada &| wrongful act, neglect or default, by which the de- 
Cal. Stage Co. (87 Hun, 406, 411) say: “Upon the! cedent’s death was caused” (sec. 1902, Code of 
death of the intestate his administratrix had a axed) Civil Procedure), it follows that any statutory pro- 
right to recover the damages sustained by his wife' vision which interferes with that right, and makes 
or next-of-kin by reason of his death, and the!a condition precedent to apply only to employes, 
statute giving that right limited the defendant’s lia-| is void, as in excess of its powers, and as a denial 
bility to $5,000. Both litigants had rights and lia- | of that equal protection of the law which is guar- 
bilities created and limited by those statutory pro-|anteed by the Fourteenth Amendment and by sec- 
visions. By those statutes a new remedy was not tion 1 of article I of our State Constitution. By 
simply provided, but 2 new right and liability were| the provisions of section 1902 of the Code of Civil 
created, and the statutory provisions became a part’ Procedure, now a part of the State Constitution, 
of the substantive law of the State. * * * The|the executor or administrator of every decedent 
effect of the constitutional provision above quoted is| who is killed under circumstances which, at com- 
two-fold; it imposes a greater liability on persons|mon law, would give him a right of action if he 
wrongfully or unlawfully causing the death of others,| survived, is entitled to maintain an action for the 
and confers additional benefits on persons in whose) benefit of surviving husband, wife or next of kin 
favor a right of action is given for such wrongs,”| during a period of two years, without any other 
etc. This case was approved (147 N. Y. 333) and| limitations, while if chapter 600 of the Laws of 
has been followed in Kiefer v. Grand Trunk R. Co.) 1902 is given the construction which has been sanc- 








(12 App. Div. 28, 32), and in Weber v. Third 
Avenue R. R. Co. (12 App. Div. 512); see, also, | 
Whitford v. Panama R. R. Co. (23 N. Y. 465, 460). 
In harmony with this view is the rule often laid | 
down by the courts that “where a statute gives a) 


right unknown to the common law, and limits the| 


tioned in one department of this court, employes 
injured through the neglect of the master, will be 
compelled to submit to a condition which is not 
imposed upon other citizens of this State as a con- 
dition of maintaining such actions. 

The first section of the first article of our Con- 
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stitution provides — and its language is beautiful in | lished laws, not to be varied in particular cases, but 
its comprehensive simplicity —that “No member |to have one rule for rich and poor, for the favorite 
of this State shall be disfranchised, or deprived of | at court and the countryman at plow.’ This is a 
any of the rights or privileges secured to any citi-| maxim in constitutional law, and by it we may 
zen thereof, unless by the law of the land, or the | test the authority and binding force of legislative 
judgment of his peers.” It cannot be questioned | enactments.” In the State v. Haun (61 Kansas, 
that citizens of this State generally are entitled to | 146), the court lays down the proposition that 
maintain actions under the provisions which we | “ Equal protection of the laws means equal exemp- 
have cited without giving any notice of the time | tion with others of the same class from all charges 
or place of the accident. This right is guaranteed and burdens of every kind.” The court, in Cot- 
to employes in gommon with every other citizen, | ting v. Kansas City Stock Yards Co. (183 U. §, 
where the right of action would have accrued at/| 79, 112), after declaring that “If once the door is 
common law to the decedent if he had lived, but it | | opened to the affirmance of the proposition that 
is’ proposed, by a system of judicial legislation, to |a State may regulate one who does much business, 
extend the Provisions of chapter 600 of the Laws | while not regulating another who does the same 
of 1902, intended to “extend and regulate the lia- | | but less business, then all significance in the guar- 
bility of employers,” so as to compel all emnatien, | antee of the equal protection of the laws is lost, 
whether proceeding at common law or under the and the door is opened to that inequality of legis- 
statute, to give a notice which is not required of | lation which Mr. Justice Catron referred to in the 
other citizens who are injured unto death through | quotation above made,” says: “ We think, there- 
the wrongful or negligent acts of persons or corpo-| fore, that the principle of the decision of the Su- 
rations. “ The clause, ‘law of the land,’” says that| preme Court of Kansas in State v. Haun (supra) 
great jurist, Mr. Justice Catron, of the United|is not only sound, but is controlling in this case, 
States Supreme Court, in an opinion delivered in| and that the statute must be held unconstitutional, 
his State court when a judge, “ means a general! as in conflict with the equal protection clause of 
and public law, equally binding upon every member | the Fourteenth Amendment.” We are unable to 
of the community. * * * The right to life, lib-| distinguish the principle of this case from that of 
erty and property, of every individual, must stand| the case at bar, if the statute is to have the con- 
or fall by the same rule of law that governs every | struction contended for by the respondent. The 
other member of the body politic, or ‘land,’ under|common-law cause of action rests, not upon 
similar circumstances; and every partial or private | whether the party is an employe or employer; not 
law, which directly proposed to destroy or affect | whether he resides in this locality or that, but upon 
individual rights, or does the same thing by afford-| the broad ground of an injury sustained through 
ing remedies leading to similar consequences, is|a wrongful or negligent act or omission on the 
unconstitutional and void. Were this otherwise, | part of another. This cause of action rests upon 
odious individuals and corporate bodies would be| this same broad basis in every part of the State, 
governed by one rule, and the mass of the com-' and it is the foundation on which rests the new 
munity who made the law by another. The idea/| cause of action created by section 1902 of the Code 
of a people through their representatives, making | of Civil Procedure, and in a measure of the new 
laws whereby are swept away the life, liberty and | cause of action created by chapter 600 of the Laws 
property of one or a few citizens, by which neither | of 1902. The cause of action being the same in 
the representatives nor their other constituents are all parts of the State to every individual, and every 
willing to be bound, is too odious to be tolerated|member of this State being guaranteed against 
in any government where freedom has a name. ‘being “deprived of any of the rights or privileges 
Such abuses resulted in the adoption of Magna | | secured to any citizen thereof, unless by the law 
Charta in England, securing the subject against | of the land or the judgment of his peers,” it fol- 
odious exceptions, which is, and for centuries has | lows, under the definitions which we have quoted, 
been, the foundation of English liberty” (Vanzant | that the remedy for this wrong must be the same 
v. Waddell, 2 Yerger [Tenn.], 260; see this case cited | to every individual in every part of the State, and 
and approved in Cotting v. Kansas City Stock| whether he is a master or a servant, whether he is 
Yards Co., 183 U. S. 79, 105, 112). The same prin- | white or black, whether he lives in the borough 
ciple is stated in Cooley’s Constitutional Limita-|of Brooklyn or the village of Port Chester, this 
tions, quoted at page 109 of the last above-cited right may be taken from him only by a general 
case, where it is said: ‘“ Every one has a right to | law operating equally upon every other citizen or 
demand that he be governed by general rules andj inhabitant of the State. “This statute,” say the 
a special statute which, without his consent, singles| court in the case of Cotting v. Kansas City Stock 
his case out as one to be regulated by a different Yards Co. (supra, p. 112), “is not simply legislation 
law from that which is applied in all similar cases,| which in its indirect results affects different indi- 
would not be legitimate legislation, but would be | viduals or corporations differently, nor with those 
such an arbitrary mandate as is not within the|in which a classification is based upon inherent 
province of free governments. Those who make | differences in the character of the business, but is 
the laws ‘are to govern by promulgated, estab-!a positive and direct discrimination between per- 
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sons engaged in the same class of business and 
based simply upon the quantity of business which 
each may do. If such legislation does not deny 
the equal protection of the laws, we are un- 
able to perceive, what legislation would.” So, if 
legislatiog may step in and say that a man who is 
an employe, who is injured under circumstances 
giving him a common-law right of action, may be 
compelled to give a notice within one hundred and 
twenty days of such accident, while a like condi- 
tion is not required of his neighbor who may be 
injured in the same accident, the foundation of the 
right resting upon the same broad principles, there 
is little of efficiency in constitutional guarantees. 

To make this proposition more clear and certain, 
it may be proper to refer to yet other constitutional 
provisions, which would seem to demand that there 
be no discrimination as between individuals in the 
protection of their rights. By the provisions of 
section 2 of article VI of the Constitution of the 
United States, it is provided that “‘ This constitu- 
tion and the laws of the United States, which shall 
be made in pursuance thereof, * * * shall be 
the supremeJaw of the land;” and the Fourteenth 
Amendment makes the sweeping provision: “ No 
State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any 
person of life, liberty, or property without due 
process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.” 
Whatever differences of opinion may exist as to 
what are, in fact, the “privileges and immunities 
of citizens of the United States,” it can hardly be 
doubted that those rights guaranteed by the “ su- 
preme law of the land” are embraced within the 
phrase, and these privileges and immunities are 
not to be abridged, are not to be reduced or con- 
tracted; are not to have conditions imposed which 
are not consistent with the “equal protection of 
the laws.” In speaking of these provisions of the 
Fourteenth Amendment in Barbier v. Connolly 
(113 U. S. 27, 31, cited with approval in Cotting 
v. Kansas City Stock Yards Co., supra) it was said 
that it was “undoubtedly intended not only that 
there should be no arbitrary deprivation of life or 
liberty, or arbitrary spoliation of property, but that 
equal protection and security should be given to 
all under like circumstances in the enjoyment of 
their personal and civil rights; that all persons 
should be equally entitled to pursue their happiness 
and acquire and enjoy property; that they should 
have like access to the courts of the country for the 
protection of their persons and property, the pre- 
vention and redress of wrongs and the enforcement 
of contracts; that no impediment should be imposed 
to the pursuits of any one except as applied to the 
Same pursuits by others under like circumstances; 
that no greater burdens should be laid upon one 
than are laid upon others in the same calling and 
condition, and that in the administration of crim- 
inal justice no different or higher punishment 





should be imposed upon one than such as is pre- 
scribed to all for like offenses.” 

These high purposes of the Federal Constitution, 
as well as those of our own, are defeated under the 
interpretation of the statute which requires persons 
with a common-law right of action to submit to 
conditions which are not required of others simi- 
larly situated; which makes a condition precedent 
for one citizen to maintain his rights which is not 
required of another, whose cause of action is based 
upon the same wrongful or negligent conduct on 
the part of an individual or corporation. On the 
other hand, if we confine the restriction to the new 
cause of action created, imposing the burden as 
the condition of the new right, the legislation does 
not come into conflict with any established rule of 
construction, or with any of the provisions of the 
Constitutions of the State or of the United States. 
It being our duty to support the action of the 
legislature where it is acting within the legitimate 
scope of its powers, and “No duty rests more 
imperatively upon the courts than the enforcement 
of those constitutional provisions intended to secure 
that equality of rights which is the foundation of 
free government” (Gulf, Colorado & Santa Fe R’y 
v. Ellis, 165 U. S. 150, 160, cited in the Cotting case, 
supra), we are constrained to disagree with the con- 
struction put upon the Act of 1902 (chapter 600), 
and to hold that the judgment should be reversed, 
and the plaintiff be allowed to proceed with the 
trial of his common-law cause of action. 

The judgment appealed from should be reversed 
and a new trial ordered, costs to abide the event. 


Hooker, J., concurred. Goopricn, P. J.; BARTLETT 
and HirscuBere, JJ., concurred, except that they ex- 
pressed no opinion as to the second point discussed. 


—~———_ 
Rotes of Cases. 


Inducing and Abetting Suicide—The case of 
Burnett v. People, etc., in the Supreme Court of 
Illinois (October, 1903, 68 N. E. 505), is of very 
considerable value and significance upon the vexed 
question of criminal liability for advising and 
abetting suicide. 

The following language from the opinion is of 
general interest: 

“The English common law, as applied to ac- 
cessories before and at the fact, has become more 
a form than a substance under our law. From an 
early day we held that under our statute the acces- 
sory before and at the fact could be indicted as a 
principal (Baxter v. People, etc., 3 Gilman, 368), 
and in two cases where the question was directly 
presented we held that it was improper to indict 
an accessory simply as such, as was done at com- 
mon law, but that he must be indicted as principal 
(Usselton v. People, etc., 149 Ill. 612, 36 N. E. 952; 
Fixmer v. People, etc., 153 Ill. 123, 38 N. E. 667). 
As to the crime of murder, we have applied the 
rule that he who acts by another acts by himself, 
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and that the acts of the principal are the acts. of| does our law denounce a punishment against those 
the accessory, and that the latter may be charged | who furnish a’ suicide with the means by which the 
with having done the acts himself and may be/| suicide takes his own life.” 
indicted and punished accordingly (Spies v. People,| In England suicide is murder, and an abettor of 
etc., 122 Ill. 1, 12 N. E. 865, 17 N. E. 898, 3 Am. St.| suicide is guilty as an accessory, and, since the 
Rep. 320). If a lunatic or an idiot, at the instiga-| statute of 24 and 25 Vict., he may be convicted, al- 
tion or direction of another person, should commit though the principal, being dead, can not be con- 
a homicide, none would question but the instigator | yicted. In this country suicide is not usually re- 
and director in such case would be guilty of murder, | garded as murder, and, therefore, under the prin- 
although the principal could not be punished at all; | ciples laid down by the Texas court in Grace y, 
and if A, by virtue of deceit or persuasion, induce | State, accessories would escape altogether. The 
B to kill himself, this is as much the act of A as/| action of the Illinois court in invoking the doctrine 
though A had induced C to kill B. The charge in| of agency is, of course, commendable in order not 
the second count of the indictment is that plaintiff | to suffer one who may be protentially a murderer 
in error did ‘hire, persuade, and procure’ the de-|to escape; but it is highly probable that other 
ceased to kill herself, and, if he did either of these, | courts, besides those of Texas, will not see the 
and as a result thereof deceased did kill herself, it| way clear to adopt such expedient. Moreover, a 
was the act of plaintiff in error, and we have no| very considerable degree of positive and personal 
hesitancy in pronouncing it murder if the element participation in the act of suicide would probably 
of malice is found.” be required in order to sustain a conviction upon 
The court — very properly, as it would seem from | the theory that the defendant was the initiator of 
the printed report—reversed the conviction of|and morally responsible for the homicide com- 
murder, largely upon the ground that the evidence | mitted through the agency of his victim. In Black- 
—consisting largely of admissions or confessions! burn v. Ohio (supra), as above shown, there was 
of the prisoner when he may have been mentally evidence that the defendant forced the suicide to 
incapacitated from the effect of narcotics or stimu-|take the poison by threats. Under the New York 
lants — was insufficient. This Illinois case resem-| statute, on the other hand, such a strong case on 
bles on the facts the New York case of People,|the facts would not be required, a person being 
etc., v. Kent (41 Misc. 191), where a conviction of| guilty of manslaughter in the first degree ‘“ who 
manslaughter in the first degree in abetting suicide, | wilfully, in any manner, advises, encourages, abets, 
under the New York statute (sec. 175, Penal Code)|or assists another person in taking the latter's 
was held not to call for a certificate of reasonable | life.” 
doubt, the confessions of the prisoner, although he| In our judgment the New York policy of direct 
may have been under the influence of drugs, being | legislation for the punishment of abetting suicide 
competent and, with the other evidence, adequate. | should be followed by the other States, as we under- 
The Illinois case makes use of something analo-' stand has already been done by the State of Mis- 
gous to the theory of agency in the civil law, in| Souri—N. Y. Law Journal. 
order to hold an abettor of suicide a principal crim- | Culghetitiliianatenitain 
inal. The court recites, and to an extent relies | 
upon, the case of Blackburn v. Ohio (23 Ohio St. | 
146), where the same theory of guilt was implied. 
In the Ohio case, however, while it was held that | “CHRISTIAN SCIENTISTS” AND THE Law. 
the act of the suicide in swallowing poison in the | — 
presence of the defendant “and by his direction was 'To the Editor of The Albany Law Journal: 
his act of administering it,” it expressly appeared! wie thanking the editor in the name of the many 
that there was evidence “tending to show that the Christian Scientists of this State for his courtesy in 
defendant, by threats, forced the woman to take | printing my explanatory letter in the issue of De- 
the poison. cember, 1903, permit me at the same time to answer 
In contradistinction to these cases there is the! the questions he puts to me in the spirit of inquiry. 
comparatively recent utterance of the Court of! He asks of me: “ Why does he not advise his fol- 
Criminal Appeals of Texas, in Grace v. State (June,|jowers to reduce fractures by means of prayer?” 
1902, 69 S. W. 529), as follows: |To make this matter quite clear, let me explain at 
“Whatever may have been the law in England, | once that I have no “followers.” Those whom I! 
or whatever that law may be now with reference | may have been instrumental in helping, mentally, 
to suicides, and the punishment of persons con-| morally or physically, do not follow me, but follow 
nected with the suicide, by furnishing the means or | the Christ-Truth which enabled me to be of assist- 
other agencies, it does not obtain in Texas. So|ance to them. This Christ-Truth has been fully 
far as the law is concerned, the suicide is innocent;|explained in the Christian Science text-book, 
therefore, the party who furnishes the means to the | “ Science and Health, with Key to the Scriptures,” 
suicide must also be innocent of violating the law. | by Mary Baker G. Eddy, and to this book I refer the 
We have no statute denouncing suicidal acts; nor editor. On pp. 401-402, Mrs. Eddy writes: 
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“Until the advancing age admits the efficacy and 
supremacy of Mind, it is better to leave surgery, and 
the adjustment of broken bones and dislocations 
to the fingers of a surgeon, while you confine your- 
self chiefly to mental reconstruction and the pre- 
yention of inflammation. Christian Science is al- 
ways the most skilful surgeon, but surgery is the 
branch of its healing which will be last acknowl- 
edged. However, it is but just to say that the 
aithor has already in her possession well-authenti- 
cated records of the cure, by herself and her 
sudents, through mental surgery alone, of dis- 
located joints and spinal vertebrae.” 

The question is also asked of me: “If given his 
own sweet way, would he or would he not quar- 
amtine a case of smallpox?” To this I answer 
decidedly, that, like every other Christian Scientist, 
I would gladly obey the law governing such a case, 
and in doing so would know that I was only per- 
forming a clear duty towards my neighbors and 
the community at large. Whatever I may under- 
stand the metaphysical explanation of disease to be, 
Ido not consider that I have any right to cause 
fear or panic-among my fellow citizens by disre- 
garding their special views upon the subject, views 
which, however erroneous they may be, have been 
0 firmly instilled into them that they have become 
a part of their habitual thinking. Christian 
Science is educative, and the irresistible march of 
events which has for some thousands of years 
overturned practically every theory ever advanced 
in materia medica, will surely explain to the satis- 
faction of all men that the final and scientific method 
of treating disease is from the mental, not from 
the material standpoint. 


New York, Jan. 4, 1904. 
Yours truly, 
W. D. McCracxan. 


eS 


OBITUARY. 


FREDERICK R. COuUDERT. 


Frederick R. Coudert, who died at his home in 
Washington, D. C., on Sunday, Dec. 19, 1903, 
was born in New York in 1832. His father, Charles 
Coudert, was forced out of France for political 
feasons, having been sentenced to death for his part 
in the conspiracy to place the Duke of Reichstadt 
on the thorne of that country. He located on 
Manhattan Island in 1824. He had fought in the 
battalions of the first Napoleon. Young Coudert 
entered Columbia and graduated at eighteen as the 
valedictorian of his class. He studied law in the 
office of Edward Sanford, a distinguished lawyer 
of the time. He formed the partnership of Coudert 
Brothers, which exists under that name to the 
present time. Charles Coudert, Jr., and Louis 
Leonce Coudert were his partners in the original 





firm. Both died prior to the senior member. From 
the beginning the firm’s foreign business has been 
most important. The Cross of the Legion of Honor 
and the equivalent Italian decoration with which 
Mr. Coudert was honored in more recent years 
attest the importance of his relations with Latin 
Europe. Mr. Coudert’s knowledge of French made 
him a power before the International Congress on 
the Law of Nations, to which he was a delegate 
at Antwerp in 1877; as American counsel in the 
Bering sea fur seal controversy before the Interna- 
tional Commission in Paris in 1893-5, and finally 
as a member of the Venezuelan Boundary Com- 
mission in 1896 and 1898, under appointment by 
President Cleveland. 

Mr. Coudert was one of the oldest members of 
the Catholic Club and at one time president of the 
Catholic Historical Society of the United States. 
On many occasions he indicated that his religion 
had much to do with his persistent refusal to be a 
candidate for public office. He declined a tender 
to the United States Supreme Court bench, made 
by President Cleveland. 

Mr. Coudert was an LL. D. of Columbia, Ford- 
ham and Seton Hall, and upon him Columbia con- 
ferred its first J. U. D. (Juris Utrius Doctor.) He 
also had been president of the Columbia College 
Alumni and of the Bar Association. In politics Mr. 
Coudert always was an independent Democrat. He 
was an adherent of Gov. Samuel J. Tilden, and in 
1879, the year of John Kelly’s bolt from the sup- 
port of Gov. Robinson, he appealed earnestly for 
|party unity. In 1892 he was a vigorous “ Anti- 
Snapper,” and attended the national convention as 
an advocate of Mr. Cleveland’s nomination. He 
was one of the most vigorous opponents of the 
elevation of Isaac H. Maynard to the State Court 
of Appeals, and was one of the members of the 
| Bar Association committee which made the expo- 
| sition that was fatal to the success of the candidate. 
Mr. Coudert was an ardent supporter of Mayor 
Grace during both of his campaigns, and took a 
most active part in all three of the Cleveland cam- 
paigns, and during the Cleveland administration 
was several times offered important foreign diplo- 
matic posts. With the exception of his one term 
as a member of the board of education under Mayor 
Grace, he never accepted any office. 

Mr. Coudert was elected to the presidency of 
the Manhattan Club in 1889, on the resignation of 
Manton Marble. He was a member of many other 
clubs, including the Century, University, Metropoli- 
tan, Catholic, Nineteenth Century, New York Yacht 
Club, Lawyers’ and the Bar Association. From 1885 
to 1888 he was the government director of the Union 
Pacific Railroad and government receiver of the 
road from 1892 to 1898. He also was a director in 
many corporations, including the New York Se- 
curity and Trust Company, the Washington Life 
Insurance Company, Emigrant Industrial Savings 
Bank, and a trustee of St. Patrick’s Cathedral. 
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THE POPE BICYCLE DAILY MEMORANDA 
CALENDAR. 


The reissue of the Pope bicycle daily-leaf calen- 
dar may be considered the opening gun proclaiming 
the natural and healthful return of bicycling. Col. 
Albert A. Pope, the founder of our bicycle indus- 
tries and the pioneer in the good roads movement, 
is again at the head of the bicycle industry. Upon 
the 366 calendar leaves are freshly written lines, 
from the pens of our greatest college presidents, 
doctors, clergymen, statesmen, and other eminent 
men and women, all of them enthusiastically sup- 
porting bicycling. Half of each leaf is blank for 
memoranda. This calendar is free at the Pope 
Manufacturing Company’s stores, or any of our 
readers can obtain it by sending five two-cent 
stamps to the Pope Manufacturing Co., Hartford, 
Conn., or 143 Sigel street, Chicago, III. 


——_»———_- 


Bew Books and Rew Editions. 
Cyclopedia of Law and Procedure. Edited by 

William Mack and Howard P. Nash. Vol. IX. 

The American Law Book Company, New York, 

Publishers. 

The eighth volume of this series was issued last 
month. The publication of volume 9 after so short 
an interval, confirms our faith in the ability and 
anxiety of the American Law Book Company to 
live up to their forecasts, and must be the occasion 
of a good deal of satisfaction among the pro- 
fession. This series is on an assured basis of high 
merit and stability, and every volume increases the 
value of the whole series by much more than its 
intrinsic worth. The volume before us is note- 
worthy, both on account of the importance of the 
subjects and of the ability with which they are 
treated. The text is clean cut and clear, the illus- 
trations are opposite and illuminating, and there 
is a great wealth of citation. The analyses are 
worked out in great detail and give the reader easy 
access to the law on the particular point that he 
seeks. The definitions and explanations of words, 
phrases and maxims, cover forty-nine pages, which 
are by no means the least valuable portion of the 
book. The most important articles are those deal- 
ing with the subjects, “Contempt,” “ Contracts” 
and “ Copyright.” 

The article, “ Contempt,” is the work of Mr. 
Eugene McQuillan, of the St. Louis bar. It 
covers sixty-eight pages and is supported by 
the citation of more cases than we had ever sup- 
posed could be found on this title. We venture 
the assertion that a good many attorneys will be 
surprised to find what may be considered as a 
contempt of court. To one who can read between 
the lines, the article embraces a good deal more 
than bare husks of the law. 

Mr. John D. Lawson, whose treatises on “ Con- 
tracts,” “ Bailments,” “ Rights, Remedies and Prac- 











tice,” and cther legal subjects, has won for him ap 
enviable position, is the author of the title “ Con. 
tracts,” which embraces 573 pages. This is a good. 
sized text-book in itself, and the fame and standing 
of the writer make it unnecessary to dwell at all 
on its value and utility as a work of reference. 

The article on “ Copyright” law has been edited 
by Mr. Edmund Wetmore, of the New York Bar, 
a gentleman who has been for many years an ac 
knowledged authority on the subject. The artick 
covers eighty-eight pages and seems to cite all the 
American and English cases to the date of going to 
press. It shows cléarly and ably the developmen 
of the law relating to this interesting subject and 
constitutes an invaluable addition to legal literature 
A peculiarly interesting section is that which deals 
with international copyright. 

Aside from these titles are articles on ‘‘ Continu- 
ances in Civil Cases,” eighty-eight pages, by Rob- 
ert Grattan; “Continuances in Criminal Cases,” 
forty-seven pages, by Frank E. Jennings; “ Contri- 
bution,” sixteen pages, by Ernest H. Wells; “ Con 
version,” thirty-six pages, by Frank W. Jones; 
“ Convicts,” fifteen pages, by Walter H. Michael, 
and “Coroners,” seventeen pages, by the last 
named gentleman. 

The publishers state that volume 10 will be issued 
very soon after the 1st of January, and that it wil 
be largely taken up by a treatment of the law of 
“ Corporations,” by the Hon. Seymour D. Thomp 
son. We shall await this volume with interest, and 
will give it proper attention when it arrives. 


Citizenship of the United States. 
Van Dyne. Rochester: The 
operative Publishing Co., 1903. 
The author of this manual on a subject somewhat 

neglected by the legal text-book writers, Frederick 

Van Dyne, LL. M., assistant solicitor of the de 

partment of state of the United States, points out 

in his excellent preface the fact that the law oi 
citizenship is now only to be found scattered 
through the acts of congress, the decisions of the 
courts and the rulings of the executive as they ap 
pear in state papers and diplomatic correspondé 
ence, many of which are unpublished and inaccessi- 
ble. From these various sources he has sought to 
gather and arrange in logical and convenient form 
under one index, the law relating to the subject 
For this work he was and is especially well fitted 
by an experience of some ten years in dealing with 
the many difficult and puzzling questions relating 
to the subject which arise in the work of the 
department of state. As to the importance of the 
subject of the political relationship between the 
individual and the sovereign state to which he 
belongs, little need be said, especially in view 
the increasing importance of this nation as a world 
power. through its annexation of territory as a ft 
sult of the war with Spain. The work is divided 

into four parts and an appendix. Part 1 treats o 

citizenship by birth, Part 2 of citizenship by 
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naturalization, Part 3 of passports, and Part 4 of 
expatriation. In the appendix are given references 
to the laws of the United States relating to citizen- 
ship and naturalization. That there are many er- 
foneous notions concerning the rights and duties 
of citizenship is a matter of general knowledge, 
and this is not strange when it is remembered that 


‘}many puzzling questions and apparent anomalies 


arise with regard to citizenship. For example, a 
person may be a citizen of a State and not a citi- 
zen of the United States; that he may be a citizen 
of the United States without enjoying the rights 
and privileges conferred by State citizenship. ‘To 
be a citizen of the United States,” as the author 
points out, “it is only necessary that a person be 
born or naturalized in the United States. To be 
a citizen of a State, a man must reside within the 
State. United States citizenship does not give the 
fight to vote. The Constitution does not guarantee 
a citizen this right. The right to vote is a right 
conferred and regulated by State laws. Even in 
fegard to the choice of representatives in congress, 
and electors of president of the United States, this 
matter is left entirely in the hands of the States. 
And in many of the States the franchise is granted 
to persons not citizens either of the State or of 
the United States. For instance, in New Hamp- 
shire, the ballot is given to male inhabitants of the 
State, and in Alabama, Minnesota and a dozen 
other States to male aliens who have declared their 
intention to become citizens. A State may go to 
extraordinary lengths in determining the qualifi- 
cations of its voters. It can establish an educa- 
tional or property qualification. It can restrict 
the right to either sex, or give it to both. The 
United States Circuit Court, in United States v. 
Anthony (2 Blatchford, 205, Fed. Cas. No. 14,459), 
asserted that a State might provide, without vio- 
lating any right derived from the Constitution of 
the United States, that no person having gray hair, 
or one who has not the use of all his limbs, shall 
be entitled to vote. But the Constitution declares 
that no citizen of the United States can be ex- 
cluded from the enjoyment of the franchise on 
account of ‘race, color, or previous condition of 
servitude.’ ” 

The author has produced a well arranged, com- 
pact and valuable manual in which he states with 
admirable clearness the law as it actually is. I 
is an excellent example of successful condensation. 
The arrangement and style of treatment leave little 
to be desired. 





Literary Hotes. 


Arthur T. Quiller-Couch’s novel, “ Hetty Wesley,” 
may be called an historical novel in the full sense, 
for Mr. Quiller-Couch has both taken the members of 
the Wesley family for characters, and has used the 
facts of the family history as they are revealed in 
letters and records. 





Little, Brown & Co. will publish early in January 
a ninth edition of Parsons’ great American authority 
on the Law of Contracts, edited by John M. Gould. 
This new edition contains references to 6,000 of the 
very latest authorities. 


Dr. Lyman Abbott, whose life of Henry Ward 
Beecher, bearing the imprint of Houghton, Mifflin 
& Co., is reported to be selling well, is preparing 
a volume of a different character. This will treat 
of “ Priests and Prophets of Christianity.” 


Henry G. Pearson is writing “ The Life of John 
A. Andrew,” the war governor of Massachusetts, 
for Houghton, Mifflin & Co. Mr. Pearson bases 
the book upon both public and private records, 
having had access not only to many documents 
and letters in the State house but also to private 
and family memorials. 


Cooley’s Constitutional Limitations, a new edition 
of which has just been published, ranks fourth in a 
list of fifty-two law text-books, most frequently 
cited by the Supreme Courts of the various States 
during the first six months of 1902. “Greenleaf on 
Evidence,” was cited five times as often as any other 
text-book on the subject. 


Stephen Gwynn, author of “John Maxwell’s 
Marriage,” recently published by the Macmillan 
Company, has completed his “ Landmarks of Eng- 
lish Literature” and a volume of fishing sketches, 
which will appear next spring. He is now at 
work upon a life of Thomas Moore for the Eng- 
lish Men of Letters Series. 


James Hopper, who had a strong story of life and 
death in the Philippines in the December number of 
McClure’s Magazine has another, “The Failure,” in 
the January number. It is the story of desperate 
struggle between Man and Drink amid new and 
stirring circumstances. The story has all of the 
qualities which made “The Call” remarkable—a 
vividness almost glaring; a strength close to 
brutality, and the throb of human interest. It is new 
and strange work. 


The January Cosmopolitan Magazine contains the 
opening chapters of what promises to be a curious 
and unique piece of pseudo history, “ The Diary of 
King Edward VIII.” In the opening entry of this 
imaginary diary the king records the thought that 
have led him to resolve to break away from “old 
implements of custom and delusion,” to draw up a 
list of “some kingly duties,” and to set to work 
with sincerity and zeal to “give his people the full 
benefit of his brain and heart.” If the consequences 
of the king’s resolution are recorded with the same 
measure of clever insight and outspoken courage that 
characterize the initial chapters, this royal “diary” 
will be well worth reading. Other contributions 
which will well repay the reading are “ The Oldest 





Republic in the World,” by Herbert S. Stone, who 
describes a visit to the little-known republic of San 
Marino, in Italy; ‘The Odd and Eccentric in the 
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Drama,” by H. H. Boyeson, Jr.; and “ Childhood 
Through the Ages,” by Leo Claretie. Mr. H. G. 
Well’s fantastic tale, “The Food of the Gods,” con- 
tinues to offer gruesome enjoyment to the casual 
reader, and a more permanent satisfaction to those 
who fathom the deeper philosophy that underlies 
almost all the tales of this strange and erratic genius. 


Mr. Edgar Faweett’s many warm admirers will 
gladly welcome a new novel from his pen in the 
New Year’s number of Lippincott’s Magazine. The 
title is “ Doreen” in honor of its heroine, a young 
English girl whose destiny is fixed by a chance 
resemblance which she bears to a girl who has died, 
lamented by parents and lover —though from far 
different motives. The plot is woven with infinite 
skill and power, and under the visible romance lies 
a subtle love-interest which works along to a 
triumphant finish. 


Announcement is made by D. Appleton & Co. 
that Herbert Spencer’s autobiography will not 
appear until late spring, possibly not until next 
September. The late philosopher took the same 
pains in setting right the story of his life that he 
did in revising his “ system.” The work was com- 
pleted some time ago, but so desirous was he to 
defend himself from “censure” at every point that 
his proof sheets were distributed among his friends 
—and sometimes his worthy enemies—for com- 
ment and suggestion. In certain cases, where the 
author differs from his commentator, the latter’s 
dictum, it is understood, will have its place in the 
work. 


A monument is to be erected to Nathaniel Haw- 
thorne on the site of the Little Red House in the 
Berkshires, where he wrote “The House of the 
Seven Gables” and “Tanglewood Tales.” The 
house was burned down in June, 1890. It stood on 
the north shore of the lake christened by Mrs. 
Sigourney “The Stockbridge Bowl,” within the 
territorial limits of Stockbridge, but near the vil- 
lage of Lenox. He received his mail and dated it 
from the latter place. In all his biographies, Lenox, 
not Berkshire, is spoken of as Hawthorne’s home. 
He says of the house: “ This is certainly the most 
wretched and inconvenient little hovel that I ever 
put my head in.” 


The country’s business outlook is a subject of 
compelling interest at the beginning of the new year. 
This fact is recognized by the Review of Reviews, 
which devotes a large part of its January number to 
a survey of the situation. “The New Year: Pros- 
perity or Depression?” is the title of a group of 
articles in which C. Kirchoff, the editor of Iron Age, 
treats of “ The Outlook for Steel and Iron,” R. W. 
Martin of “The Prospect for Railway Earnings,” 
Charles M. Harger of “ Good Crops and Good Times 
in the West,” and F. W. Hawthorne of “ The Prom- 
ise of 1904 for Trade in General.” The same num- 
ber has an illustrated article on “The Status of 
the Southwestern Oil Industry,” by Day Allen 








Willey; an account of the long and successful fight 
waged by science against the Texas cattle fever, by 
Professor Charles S. Potts; and the story of Eng. 
lish walnut culture in southern California, by Eliza. 
beth A. Ward. The magazine is also unusually 
strong in its biographical articles; the character 
sketch of Elihu Root, the retiring Secretary of War, 
by Walter Wellman, is especially noteworthy, while 
the career of Fourth Assistant Postmaster-General 
Bristow, the investigator of the postal frauds, is 
attractively presented by Clarence H. Matson, and 
the life and work of the late Herbert Spencer, the 
great English philosopher, are sketched by Professor 
F. J. E. Woodbridge. The threatened war between 
Japan and Russia claims attention in the editorial 
department, as does the Panama situation, while the 
cartoon department ably supplements the editor’s 
paragraphs on current American politics. 


Martin Hume, the author of “The Love Affairs 
of Mary Queen of Scots,” has two great claims to 
fame. He is called in England “the greatest record 
sifter” of his day, and he stands in the front rank 
of those literary geniuses who write as well in one 
language as another. Mr. Hume’s writings in 
Spanish are equal in literary merit to his English 
works, Major Hume, for a great many years, has 
been connected with the English record office, and 
has had charge of the publication of the Elizabethan 
Calendar of Spanish state papers at Simancas. In 
ten years he has edited four huge volumes of the 
calendar in the Elizabeth, and another in the Henry 
the Eighth, series, produced nine original books and 
smaller writings in numbers as well as becoming, 
English though he be, one of the most popular of 
Spanish magazine writers. 


Alfred Russel Wallace, author of “Man’s Place 
in the Universe,” was known previous to the publica- 
tion of his new epoch-making book chiefly as the 
co-discoverer with Darwin of the theory of natural 
selection. The story of how these two great minds 
separately produced the same important theory is 
little enough known to be worth re-telling. 

Darwin and Wallace had met only casually, and 
had no important exchange of opinions. In 1842, 
Darwin had written a sketch of his theory on the 
origin of species, which he had read and discussed 
with his friend, Sir Charles Lyell, who had warned 
him if he did not publish it at once, some one would 
forestall him. Darwin could not be persuaded to 
do so, for he wanted to collect more evidence in sup- 
port of his theory. In 1858, Mr. Wallace was living 
on one of the Molucca Islands. He was suffering 
from intermittent fever. In the intervals of attacks 
his thoughts turned to the possible mode of origin of 
new species, and to the “positive checks” to in- 
crease of population, etc., explained by Malthus in 
his “ Essay on Population.” Suddenly the idea came 


to him that in the case of wild animals those checks 
would act with much more severity, and in a minute 
the whole principle of the “survival of the fittest” 
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dawned upon him. Impressed deeply with the im- 
portance of his theory, he wrote his idea out in full 
and sent it by next post to Mr. Darwin. On its re- 
ceipt Darwin wrote to Lyell, “Your words have 
come true; I never saw a more striking coincidence. 
If Mr. Wallace had my sketch written in 1842, he 
could not have made a better short extract.” Dar- 
win wished to have Wallace’s paper printed at once, 
but on the advice of his friends, he allowed extracts 
from his own paper to be printed jointly with 
Wallace’s in 1858. 


R. E. Young, whose name appears on the title 
page of that brisk western story, “Sally of Mis- 
souri,’” is Rose E. Young, who has chosen to use 
non-commital initials because they conceal the sex 
of the owner. Miss Young was at one time man- 
ager of a medical magazine and took up her mas- 
culine appearing name because she found that busi- 
ness men dealt more readily with men than with 
women. “For my part,” she says, “I felt more 
ready and more satisfied when my letters began to 
read ‘Dear Sir.’ Once in a while, however, the 
atrrangement produced amusing combinations, espe- 
cially when some lady subscriber would persist in 
lavender-scented correspondence until I had to 
beat a hasty retreat or explain myself. Once in 
a while an irate delinquent subscriber would handle 
me in a truly masculine way, as one did who wrote 
to me as follows: ‘Dear Sir: Yours at hand, and 
I want to assure you that to my notion it shows a 
primordial dawn of intelligence almost human in 
significance.’ My publishers seem to think that I 
write like a man, which is rather incongruous when 
you consider that I can’t sleep until I make sure 
about burglars in the most approved feminine way 
and that I write best when munching chocolates.” 


The North American Review in its January num- 


eral W. H. Carter reviews “ Mr. Root’s Services 
in the War Department.” Francisco Escobar, a 
prominent Colombian, considers “ The President's 
Message and the Isthmian Canal,” severely criti- 
cising some of the statements made by Mr. Roose- 
velt to congress. The number closes with the first 
part of Mr. W. D. Howell’s new novel, “ The Son 
of Royal Langbrith.” 


_—_—_—_—-? 


Legal Hotes. 


Hiram W. Beckwith, a law partner of Abraham 
Lincoln from 1856 to 1861, died recently in Chicago, 
at the age of 72. 


Former Supreme Court Justice Edwards, of Hud- 
son, has begun hearing in the disbarment pro- 
ceedings instituted against Esmond Stiles, an at- 
torney of Saratoga Spa. Stiles is accused of legal 
malpractice and dishonesty. 


Clement J. Belinski, a former member of the 
Illinois legislature, was debarred from practicing 
law in that State by a decision handed down by the 
Supreme Court December 17, 1903. Belinski se- 
cured a fictitious divorce for a client, who after- 
wards married again. 


Col. Morris D. Wickersham, United States dis- 
trict attorney for the south district of Alabama, 
died on January 1, 1904. He was born in Chester 
county, Pa., March 14, 1839. Colonel Wickersham 
was an instructor in the State Normal School at 
Millersville, Pa., 1859, and during the Civil War 
was made a colonel in the Federal Army. He was 
a Mason, a member of the Grand Army of the 
Republic, Army of the Cumberland, the Military 
Order of the Loyal Legion, and the American 
Academy of Political and Social Science at 





ber provides for its readers a collection of articles 
of the greatest interest, in several of which it | 
deals, with its accustomed authority, with current | 
questions of the first magnitude. William Henry | 
Hudson, who for several years was the private sec- | 
retary of Herbert Spencer, contributes a most in- | 
teresting character study of that great philosopher. | 
Arnold White discusses “The Jewish Question: | 
How to Solve It.” Horace White gives his opir- | 
ion as to what may be expected of “ The School | 
of Journalism.” Thomas Nelson Page treats, with 
grim frankness, of “ Lynching of Negroes: Its | 
Cause and Prevention.” Goldwin Smith concludes | 
his brilliant review of “ Morley’s Life of Gladstone.” | 
Thomas Barclay writes of “Two Treaties of Arbi- | 
tration,” suggesting the negotiation of a treaty, | 
similar to the Anglo-French arbitration treaty, be- 
tween Great Britain and the United States. Law- 
rence Gilman gives his view of “‘ Parsifal’ and Its 
Significance.” Churton Collins, the distinguished 
English critic, begins a series ‘of studies of the 
“Poetry and Poets of America.” Annie Nathan 
Meyer challenges the correctness of “ Woman’s 





Assumption of Sex Superiority.” Brigadier-Gen- 





XUM 


Philadelphia. 


Failure of loaders to perform their duty and re- 
move loose coal hanging in a mine, which renders 
the place unsafe for other employes to work in, is 
held, in Tradewater Coal Co. v. Johnson ([Ky.], 61 

. R. A. 161), to be negligence of the master and 
not of the fellow-servant of a machine man’s helper. 


A suit in equity to enjoin a judgment creditor 
from prosecuting a multiplicity of proceedings in 
garnishment to subject exempt wages of laborers, 
mechanics and clerks to the payment of his judg- 
ment, is held, in Siever v. Union P. R. Co. ([Neb.], 
61 L. R. A. 319), to be maintainable. 


A statute which requires municipal corporations to 
pay more for common labor employed on public 
improvements than it is worth in the market, is held, 
in Street v. Varney Electrical Supply Co. ([{Ind.], 
61 L. R. A. 154), to unconstitutionally deprive the 
taxpayers of their privileges and immunities, and 
of their property without due process of law, to 
interfere with their right of contract, and to be in- 
valid as class legislation. 
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Land in possession of persons prospecting for oil 
thereon with the intention of locating it as mineral 
land, is held, in Cosmos Exploration Co. v. Gray 
Eagle Oil Co. ([C. C. A. oth C.], 61 L. R. A. 230), 
not to be vacant and open to settlement, within the 
meaning of an act of Congress permitting the ex- 
change thereof for land within a forest reserve, 
although no oil or mineral is known to exist therein, 
and no claim thereto appears on the records of the 
land office. 


An appropriation of: public money by the legisla- 
ture to redeem warrants issued under an invalid 
law providing for the treatment of inebriates at 
public expense, which are in the hands of innocent 
purchasers, is held, in State ex rel. Garrett v. Froeh- 
lich ([Wis.], 61 L. R. A. 345), to be unauthorized, 
as being for a private, and not for a public, purpose. 


Public property owned by a sub school district, 
and used exclusively for purposes of public educa- 
tion, is held, in Pittsburg v. Sterrett Subdistrict 
School ([{Pa.], 61 L. R. A. 183), not to be subject 
to local assessment for a municipal improvement, 
where the statute does not expressly make it so, but 
provides for the collection of such assessments by 
sale of the property. 


A passenger going upon a railroad train, is held, 
in Kansas City, Ft. Scott and M. R. Co. v. Little 
({Kan.], 61 L. R. A. 122), to have a right to rely 
upon the representations of a local ticket agent that 
such train will stop at a certain point to which he 
has purchased a ticket and desires to ride; and the 
company is held to be liable if he is compelled to 
leave the train before reaching his destination, be- 
cause by the general rules of the company, unknown 
to the passenger, such train is not scheduled to stop 
at such station. 


An administrator who at the time of his appoint- 
ment was hopelessly insolvent, and who continued 
so during all of the time of his administration up 
to and including the time of his final settlement, is 
held, In re Howell ([Neb.], 61 L. R. A. 313), to 
be entitled to turn over the evidence of his uncol- 
lectible debt to his successor or other proper author- 
ity, and to be discharged from his official liability 
therefor. A note to this case reviews the authorities 
on liability of administrator and his sureties for 
debt owing by the former to the estate of his in- 
testate where the administrator is hopelessly in- 
solvent. 

——— 


Bumorous Side of the Law. 


Lord Mansfield was once presiding at a trial 
consequent upon a collision of two ships at sea, 
when a common sailor, while giving testimony, 
said: “ At the time I was standing abaft the bin- 
nacle,” whereupon his lordship, with a proper desire 
to master the facts of the case, observed: ‘“ Stay 


a minute, witness; you say that at the time in ques- 
tion you were standing abaft the binnacle; now 
tell me, where is ‘ abaft the binnacle?’” This was 
too much for the old salt, who immediately before 
climbing into the witness box had taken a copious 
draught of rum. Removing his eyes from the 
bench, and turning around upon the crowded 
court with an expression of intense amusement, he 
exclaimed at the top of his voice: “ He’s a pretty 
fellow for a judge! Bless my eyes you have gota 
pretty sort of a land-lubber for a judge! Don’t 
know where abaft the binnacle is!” Not less 
amused than the witness, Lord Mansfield rejoined, 
“Well, my friend, you must fit me for my office 
by telling me where abaft the binnacle is. You've 
already shown me the meaning of half-seas over!” 
— Exchange. 


“Have the letters been duly examined by the 
handwriting expert?” 

“Yes, your honor.” 

“Very well, let the handwriting expert now be 
examined by the insanity expert.”— Am. Law List. 


The London Chronicle for January 11, 1871, nar- 
rates the following: ‘“ An attorney in Dublin, hav- 
ing dined by an invitation with his client several 
days pending a suit, charged 6s. 8d. for each attend- 
ance, which was allowed by the master on taxing 
costs. In return for this the client returned the 
master attorney with a bill for his eating and drink- 
ing which the attorney refusing to pay, the client 
brought his action and recovered the amount of 
his charge. But he did not exult long in his vic- 
tory, for in a few days the attorney lodged an 
information against him before the commissioners 
of excise for retailing wine without a license; and 
not being able to controvert the fact, to avoid an 
increase of costs he submitted, by the advice of 
counsel, to pay the penalty, a great part of which 
went to the attorney as informer.” : 


Missouri Law.— Syllabus: (1) A tin can less 
than five years old is not municipal garbage, unless 
deposited in the heap with malice aforethought and 
a deliberate intention to impose an unnecessary 
burden upon the contractor. 

(2) If A purloins a chicken from his neighbor, B, 
the offense is not poultry raising within the mean- 
ing of the law, unless it can be shown that the lift- 
ing was done in the dark of the moon. 


(3) In an action for bribery it must be clearly 





proven that the man offering the inducement car- 
ried an up-to-date calendar, and that both parties 
|to the transaction were clothed with full authority 
|to deliver and receive the goods. 

| (4) The phrase “ What Could We Do?” is not 
la judicial one, and cannot be reviewed in a court 
| of last resort. “ What We Have Done” is a sutf- 
|ficient augury of the future. 

| Case reversed and defendant discharged.— St 
Louis Globe-Democrat. 





Ne 
pr 
th 


lay 


XUM 


